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NPRM

Comments

SUMMARY

The FAA is proposing to amend its existing flight, duty and rest regulations
applicable to certificate holders and their flightcrew members. The proposal
recognizes the growing similarities between the types of operations and the
universality of factors that lead to fatigue in most individuals. Fatigue
threatens aviation safety because it increases the risk of pilot error that
could lead to an accident. The new requirements, if adopted, would eliminate

the current distinctions between domestic, flag and supplemental operations.

The proposal provides different requirements based on the time of day,
whether an individual is acclimated to a new time zone, and the likelihood of
being able to sleep under different circumstances.

DATES: Comments are due November 15, 2010

FOR FURTHER INFORMATION CONTACT: For technical issues: Dale E.
Roberts, Air Transportation Division (AFS-200), Flight Standards Service,
Federal Aviation Administration, 800 Independence Avenue, SW., Washington,
DC 20591; telephone (202) 267-5749; e-mail: dale.e.roberts@faa.gov. For legal
issues: Rebecca MacPherson, Office of the Chief Counsel, Regulations
Division (AGC-200), 800 Independence Avenue, SW., Washington, DC 20591;
telephone (202) 267-3073; e-mail: rebecca.macpherson@faa.gov.

SUPPLEMENTARY INFORMATION: Later in this preamble under the Additional
Information section, we discuss how you can comment on this proposal and
how we will handle your comments. Included in this discussion is related
information about the docket, privacy, and the handling of proprietary or
confidential business information. We also discuss how you can get a copy of
this proposal and related rulemaking documents.

Lynden Air Cargo (LAC) strongly disagrees with FAA's
assertion that there is a “growing similarity” between types of
operations. Non-scheduled, all cargo supplemental operations
in general and LAC specifically are very different from domestic
and flag operations. It is evident that these differences were
not taken into account in this proposal.

While the FAA has met the burden of Executive Order 12866
by mandating a 60 day comment period, LAC maintains that
this period is simply inadequate to read, analyze and respond
to the sweeping changes contained in the proposal. This
unreasonably short comment period, particularly since it is in
conjunction with the Congressionally mandated requirement to
establish a “Fatigue Risk Management Plan” (H. R. 5900 sec
212) by October 31, 2010. These redundant requirements
unnecessarily burdened the certificate holders directly
impacted by both mandates.
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Authority for This Rulemaking

The FAA's authority to issue rules on aviation safety is found in Title 49 of the
United States Code. This rulemaking is promulgated under the authority

descri
promu
metho

bed in 49 U.S.C. 44701(a)(5), which requires the Administrator to
Igate regulations and minimum safety standards for other practices,
ds, and procedures necessary for safety in air commerce and national

security.

Discussion
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F. Daily Flight Time Restrictions
G. Mitigation Strategies
1. Augmentation
2. Split Duty Rest
H. Consecutive Nighttime Flight Duty Periods
I. Reserve Duty
J. Cumulative Duty Periods
K. Rest Requirements
1. Pre-Flight Duty Period Rest
2. Cumulative Rest Requirements
L. Fatigue Risk Management Systems
M.Commuting
N. Exception for Emergency and Government Sponsored Operations
IV. Regulatory Notices and Analyses

Executive Summary

As discussed in greater detail throughout this document, this rulemaking
proposes to establish one set of flight time limitations, duty period limits, and
rest requirements for pilots in part 121 operations. The rulemaking aims to
ensure that pilots have an opportunity to obtain sufficient rest to perform
their duties, with an objective of improving aviation safety.

Current part 121 pilot duty and rest times differ by type of operation
(domestic, flag, and supplemental I). A general summary of current versus
proposed flight time limits, duty time limits, and rest time requirements are
included in the table below.
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Rest time Duty time Flight time
Scenario Minimum rest prior M_inimum rest Maximu_m flight Maximu_m flight Maxir_num flight Maximum flight
o duty — domestic prior to duty — duty time — duty time — time — time — augmented
international unaugmented augmented unaugmented
Current Part 121 Daily: 8-11 Minimum of 8 16 16-20 depending | 8..........ccoeuvnenn 8-16 depending on
depending on flight | hours to twice the on crew size. crew size.
time. number of hours
flown
NPRM 9 9 9-13 depending on| 12-18 depending | 8-10 depending on None
start time and | on start time, crew | FDP start time
number of flight | size, and aircraft
segments rest facility

A summary of the FAA estimates of the costs and benefits associated with
the provisions in this rule can be found in the table below.

Nominal costs PV Costs
(millions) (millions)
TOtal COSS (OVEN 10 YEAIS) ..t vt eee ettt et e ettt et ettt ettt e et e et e e e e e $1,254.1 $803.5
y Nominal benefits PV benefits
Benefits (millions) (millions)
$6.0 MITION VSL ...t e e e e e e 659.40 463.80
B84 MIION VSL ... ettt et e et e et et et e et 837 589

The FAA began considering changing its existing flight, duty and rest
regulations in June 1992, when it announced the tasking of the Aviation
Rulemaking Advisory Committee (ARAC) Flightcrew Member Flight/Duty Rest
Requirements working group. The tasking followed the FAA's receipt of
hundreds of letters about the interpretation of existing rest requirements and
several petitions to amend existing regulations. While the working group
could not reach consensus, it submitted a final report in June 1994 with
proposals from several working group members. Following receipt of the
ARAC's report, the FAA published a notice of proposed rulemaking in 1995
(1995 NPRM). The FAA received over 2000 comments to the 1995 NPRM.
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Although some commenters, including the National Transportation Safety
Board (NTSB), NASA, Air Line Pilots Association, and Allied Pilots
Association, said the proposal would enhance safety, many industry
associations opposed the 1995 NPRM, stating the FAA lacked safety data to
justify the rulemaking, and industry compliance would impose significant
costs. The FAA never finalized the 1995 rulemaking, and on November 23,
2009, the agency withdrew it because it was outdated and raised many
significant issues that the agency needed to consider before proceeding with
a final rule.

Very little has changed since the 1995 rulemaking; the agency
still lacks safety data on non-scheduled all cargo supplemental
operations. Indeed, the incidents cited where fatigue is
considered a cause were all scheduled operations.

On June 10, 2009, Federal Aviation Administration (FAA) Administrator J.
Randolph Babbitt testified before the Senate Committee on Commerce,
Science, and Transportation, Subcommittee on Aviation Operations, Safety,
and Security on Aviation Safety regarding the FAA's role in the oversight of
certificate holders. He addressed issues regarding flightcrew member
training and qualifications, flightcrew fatigue, and consistency of safety
standards and compliance between air transportation certificate holders. He
also committed to assess the safety of the air transportation system and to
take appropriate steps to improve it.

In June 2009, the FAA chartered the Flight and Duty Time Limitations and
Rest Requirements Aviation Rulemaking Committee (ARC) comprised of
labor, industry, and FAA representatives to develop recommendations for an
FAA rule based on current fatigue science and a thorough review of
international approaches to the issue. The FAA chartered the ARC to provide
a forum for the U.S. aviation community to discuss current approaches to
mitigate fatigue found in international standards and make recommendations
on how the United States should modify its regulations. The ARC consisted of
18 members representing airline and union associations. The members were
selected based on their extensive certificate holder management, direct
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operational experience, or both.

Specifically, the FAA asked the ARC to consider and address the following:

e A single approach to addressing fatigue that consolidates and replaces
existing regulatory requirements for parts 121 and 135.

e Generally accepted principles of human physiology, performance, and
alertness based on the body of fatigue science.

e Information on sources of aviation fatigue.

e Current approaches to address fatigue mitigation strategies in
international standards.

e The incorporation of fatigue risk management systems (FRMS) into a
rulemaking.

The ARC met over a 6-week period beginning July 7, 2009. Early on, the FAA
told the ARC members it was very interested in the ARC's recommendations,
but that the agency retained the authority and obligation to evaluate any
proposals and independently determine how best to amend the existing
regulations. The agency reiterated that participation on the ARC in no way
precluded the ARC members from submitting comments critical of the NPRM
when it was published. On September 9, 2009, the ARC delivered its final
report to the FAA in the form of a draft NPRM.

The ARC's goal was to reach as much agreement as possible on the As the results of the ARC clearly indicate, a “single approach”
prospective regulation. However, the members recognized early on that they | is actually “one size fits all”; the differences between scheduled
would not be able to reach consensus on all issues. They were, however, and non-scheduled all cargo supplemental operations is vast.
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generally successful in agreeing upon broad regulatory approaches and were
able to reach consensus on two issues--how to address reserve and the role
of commuting in any proposed regulations.

The FAA provides neither scientific nor economic justification
for the “single approach” despite objective evidence being
provided by the industry groups representing non-scheduled all
cargo supplemental operators.

The Cargo Airline Association (CAA) presented a separate proposal for FAA
consideration to address the unique operations of its members. According to
the CAA, cargo operations are subject to different operational and
competitive factors than scheduled passenger air carrier operations,
including flight delays and schedule changes outside of the control of the
certificate holder. The National Air Carrier Association (NACA) also
submitted an alternate proposal to the ARC. NACA proposed that the
regulations contained in subpart S to part 121 continue to apply to certificate
holders conducting unscheduled supplemental operations. In addition, it
proposed to include a requirement that such operators develop and
implement FRMS.

To assist the ARC with its goal of developing proposed rules to enhance
flightcrew member alertness and employ fatigue mitigation strategies, the
following experts in sleep, fatigue, and human performance research
presented a brief overview of the existing science and studies on sleep and
fatigue to the ARC:

e Dr. Gregory Belenky, M.D., Sleep and Performance Research Center,
Washington State University and Dr. Steven R. Hursh, Ph.D., President,
Institutes for Behavior Resources, Professor, Johns Hopkins University
School of Medicine presented information on sleep, fatigue, and human
performance.

e Dr. Thomas Nesthus, Ph.D., FAA Civil Aeromedical Institute (CAMI)
presented an overview of the current FAA fatigue studies.

The ARC experts clearly indicated that there were unique
requirements for non-scheduled all cargo supplemental
carriers. Yet, the facts are not being considered in this
rulemaking.

Specifically, LAC concurs with the alternate proposal, which
provides discrete regulations for different operations. Individual
carriers in conjunction with their respective flight crews are the
true experts on the role of fatigue in their operations; this
should be recognized in this rulemaking.
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e Dr. Peter Demitry, M.D., 4d Enterprises, addressed questions from the ARC
but did not make a presentation.

The ARC members considered the information presented by the scientists as
well as other available scientific information and used their substantial
operational experience knowledge base to develop the ARC proposals.

Following their presentations, the scientific experts encouraged the ARC to
consider the entire body of scientific studies in developing any proposed
limitations and requirements, rather than any one scientific study.

On August 1, 2010, the President signed the Airline Safety and Federal
Aviation Administration Extension Act of 2010, Public Law 111-216 (the Act).
In section 212 of the Act, Congress directed the FAA to issue regulations no
later than August 1, 2011 to “specify limitations on the hours of flight and
duty time allowed for pilots to address problems relating to pilot fatigue.”

The Act directed the FAA to consider several factors that could impact pilot
alertness including time of day, number of takeoffs and landings, crossing
multiple time zones, and the effects of commuting. In addition, the agency
was directed to review the available research on fatigue, sleep and rest
requirements recommended by the NTSB and NASA, and applicable
international standards. Finally, the agency was to explore alternate
procedures to facilitate alertness in the cockpit, air carrier scheduling and
attendance policies (including sick leave), and medical screening and
treatment options.

The FAA has developed a proposal for addressing the risk of fatigue on the
safety of flight based on an evaluation of the available literature, existing
regulatory requirements in both the United States and other countries, and

Lynden Air Cargo appreciates the pressure of Congressional
mandates; however, there is no “punishment” for the FAA
failing to “issue regulations no later than August 1, 2011".
Indeed, the agency’s higher duty is to ensure appropriate
rulemaking activities under the Administrative Procedure Act.
That legislation requires adequate time for substantive
comment on the myriad requirements contained in this rule
which dramatically change the way a supplemental carrier with
vastly different operations than scheduled air carriers must
operate.

Key language in the NTSB recommendation included “modify
and simplify” the flight crew hours-of service regulations. This
proposal has completely ignored the second adverb.
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the broad personal, professional experience of the ARC members and FAA
staff, as well as the recommendations of the NTSB and NASA. Today's
proposal is consistent with the statutory mandate set forth in the Act and
takes a new approach whereby the distinctions between domestic, flag, and
supplemental operations are eliminated. Rather, all types of operations would
take into account the effects of circadian rhythms, inadequate rest
opportunities and cumulative fatigue.

The FAA believes its proposal sufficiently accommodates the vast majority of
operations conducted today, while reducing the risk of pilot error from
fatigue leading to accidents. In some areas, the FAA proposes to relax
current requirements, while in others, it strengthens them to reflect the
latest scientific information. The agency proposes to provide credit for
fatigue-mitigating strategies, such as sleep facilities, that some certificate
holders are currently providing with no regulatory incentive. The agency has
also tentatively decided that certain operations conducted under the existing
rules are exposing flightcrew members to undue risk.

Today's proposal sets forth a matrix that addresses transient fatigue (i.e., the
immediate, short-term fatigue that can be addressed by a recuperative rest
opportunity) by establishing a 9-hour minimum rest opportunity prior to
commencing duty directly associated with the operation of aircraft (flight
duty period, or FDP), placing restrictions on that type of duty, and further
placing restrictions on flight time (that period of time when the aircraft is
actually in motion--flight time is encompassed by FDP).

The proposal provides carriers with a level of flexibility not afforded today by
permitting a limited extension of FDP and a limited reduction in the minimum
rest opportunity in circumstances that are neither within the carrier's control
nor reasonably foreseeable. In order to assure that carriers are adequately

There is little doubt that the “vast majority” of operations are
scheduled; however, this does not remove the fact that many
vital operations are not conducted with predetermined route
structures and schedules. The “accommodation” for non-
scheduled and other ad hoc operations is not adequately
addressed; broad statements do not change facts.

The plain language of this summary and of the
matrix/regulation makes clear that the agency developed this
proposal based solely on operations with a pre-determined
schedule.

While this summary indicates that there is “flexibility”; ad hoc
(non-scheduled) operations are rarely within the air carrier’s
control. Indeed, the very phrase “non-scheduled” means that
neither the customer nor the carrier knows when the flight will
take place. The arbitrary nature of the business makes it
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scheduling flightcrew member's work days, so as not to overuse the
extension, carriers would be required to report on both their overall schedule
integrity and specific crew-pairing schedule integrity on a bi-monthly basis.
Should a carrier fail to meet the required levels of integrity, it would have to
adjust its schedule to make it more reliable.

The proposal addresses cumulative fatigue by placing weekly and 28-day
limits on the amount of time a flightcrew member may be assigned to any
type of duty, including FDP. Further 28-day and annual limits are placed on
flight time. Flightcrew members would be required to be given at least 30
consecutive hours free from duty on a weekly basis, a 25 percent increase
over the current requirements.

In addition, today's proposal addresses the impact of changing time zones
and flying through the night by reducing the amount of flight time and FDP
available for these operations. More flight time and FDP would be available
for certificate holders that add additional flightcrew members and provide
adequate rest facilities to allow flightcrew members an opportunity to sleep
aboard the aircraft. Credit would also be available to certificate holders that
provide sufficient ground-based rest facilities.

All carriers would have to develop training programs to educate all
employees responsible for developing air carrier schedules and safety of
flight on the symptoms of fatigue, as well as the factors leading to fatigue
and how to mitigate fatigue-based risk.

For those operations that cannot be conducted under the proposed
prescriptive requirements, today's proposal also allows a carrier to develop a
carrier-specific fatigue risk management system (FRMS). An FAA-approved
FRMS would allow a certificate holder to customize its operations based on a

improbable and therefore impractical to be able to ensure
compliance without objective standards specific to non-
scheduled operations.

LAC appreciates the ability to develop a unique schedule for its
flightcrew; however, the company was unable to find any
objective standard for this approach to FTDT management,
therefore, the agency must provide specific details and
methodologies to ensure consistent application of this
approach in order for it to be viable.
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scientifically-validated demonstration of fatigue-mitigating approaches and
their impact on a flightcrew member's ability to safely fly an airplane beyond
the confines of the proposed rule. Finally, today's proposal provides a limited
exception for certain emergency operations or operations conducted under
contract with the United States government that cannot otherwise be
conducted under the prescriptive requirements proposed here. In order to
assure there is no abuse, and that the exception is necessary, the proposal
includes a reporting requirement.

Il. Background
A. Statement of the Problem

Fatigue is characterized by a general lack of alertness and degradation in
mental and physical performance. Fatigue manifests in the aviation context
not only when pilots fall asleep in the cockpit while cruising, but perhaps
more importantly, when they are insufficiently alert during take-off and
landing. Reported fatigue-related events have included procedural errors,
unstable approaches, lining up with the wrong runway, and landing without
clearances.

There are three types of fatigue: transient, cumulative, and circadian.
Transient fatigue is acute fatigue brought on by extreme sleep restriction or
extended hours awake within 1 or 2 days. Cumulative fatigue is fatigue
brought on by repeated mild sleep restriction or extended hours awake
across a series of days. Circadian fatigue refers to the reduced performance
during nighttime hours, particularly during an individual's window of
circadian low (WOCL) (typically between 2 a.m. and 6 a.m.).

Common symptoms of fatigue include:

Lynden Air Cargo appreciates the issues associated with
fatigue as well as other factors associated with alertness and
degradation of mental and physical performance. It works
tirelessly to ensure it—

e Hires individuals capable of knowing and appreciating the
responsibilities associated with performing operational
duties within the carrier’s realm;

e Trains its flightcrews with precision and care, with
emphasis on being able to perform the unique operations
associated with the customer’s requirements; and,

e Provides the most effective and efficient methods of
ensuring flight and duty times and conditions in conjunction
with its non-scheduled operations.

The safety record of the carrier establishes that it is successful
in ensuring its flightcrews are capable of withstanding the rigors
of the operations. Indeed, the “safety related” incidents
experienced by this carrier have not been associated with
fatigue issues.

LAC emphasizes that the factors associated with fatigue issues
are specific to individuals; this is particularly true for this carrier
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Measurable reduction in speed and accuracy of performance,

Lapses of attention and vigilance,

Delayed reactions,

Impaired logical reasoning and decision-making, including

a reduced ability to assess risk or appreciate consequences of actions,
Reduced situational awareness, and

Low motivation to perform optional activities.

A variety of factors contribute to whether an individual experiences fatigue
as well as the severity of that fatigue. The major factors affecting fatigue
include:

Time of day. Fatigue is, in part, a function of circadian rhythms. All other
factors being equal, fatigue is most likely, and, when present, most
severe, between the hours of 2 a.m. and 6 a.m.

Amount of recent sleep. If a person has had significantly less than 8 hours
of sleep in the past 24 hours, he or she is more likely to be fatigued.

Time awake. A person who has been continually awake more than 17
hours since his or her last major sleep period is more likely to be fatigued.
Cumulative sleep debt. For the average person, cumulative sleep debt is
the difference between the amount of sleep a person has received over
the past several days, and the amount of sleep they would have received
if they got 8 hours of sleep a night. A person with a cumulative sleep debt
of more than 8 hours since his or her last full night of sleep is more likely
to be fatigued.

Time on task. The longer a person has continuously been doing a job
without a break, the more likely he or she is to be fatigued.

Individual variation. Individuals respond to fatigue factors differently and
may become fatigued at different times, and to different degrees of
severity, under the same circumstances.

that depends upon flightcrew self-awareness to ensure safety
of its many unique operations.

This carrier's control of the factors listed in the rulemaking is
extremely limited. Notwithstanding any flight and duty time
limitations, the individual's responsibility is still the over-riding
factor that must be considered in order to ensure safe
operations. LAC fails to see how the proposed rule will
guarantee the increase in safety the agency asserts.

As mentioned before and after this paragraph, the ability of the
agency or the carrier to judge the probability of any individual’s
adjustment to a particular schedule is limited. The number of
hours is not directly related to the amount of “rest”, which will
reduce fatigue.
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There is often interplay between various factors that contribute to fatigue.
For example, the performance of a person working night and early morning
shifts is impacted by the time of day. Additionally, because of the difficulty in
getting normal sleep during other than nighttime hours, such a person is
more likely to have a cumulative sleep debt or to not have obtained a full
night's sleep within the past 24 hours.

Scientific research and experimentation have consistently demonstrated that
adequate sleep sustains performance. For most people, 8 hours of sleep in
each 24 hours sustains performance indefinitely. Sleep opportunities during
the WOCL are preferable, although some research indicates that the total
amount of sleep is more important than the timing of the sleep. Within limits,
shortened periods of nighttime sleep may be nearly as beneficial as a
consolidated sleep period when augmented by additional sleep periods, such
as naps before evening departures, during flights with augmented
flightcrews, and during layovers. Sleep should not be fragmented with
interruptions. In addition, environmental conditions, such as temperature,
noise, and turbulence, impact how beneficial sleep is and how performance
is restored.

When a person has accumulated a sleep debt, recovery sleep is necessary to
fully restore the person's “sleep reservoir."” Recovery sleep should include at
least one physiological night, that is, one sleep period during nighttime hours
in the time zone in which the individual is acclimated. The average person
requires in excess of 9 hours of sleep a night to recover from a sleep debt.

The research assumes that the person is actually sleeping or
will sleep during the stated “rest” period; this factor is beyond
the control of the researchers, the agency and the carrier.

Several aviation-specific work schedule factors can affect sleep and
subsequent alertness. These include early start times, extended work
periods, insufficient time off between work periods, insufficient recovery

These factors are not unique to aviation; indeed, under current
regulations they are taken into account.
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time off between consecutive work periods, amount of work time within a
shift or duty period, number of consecutive work periods, night work through
one's window of circadian low, daytime sleep periods, and day-to-night or
night-to-day transitions.

The FAA believes its current regulations do not adequately address the risk
of fatigue. Presently, flightcrew members are effectively allowed to work up
to 16 hours a day, with all of that time spent on tasks directly related to
aircraft operations. The regulatory requirement for 9 hours of rest is regularly
reduced, with flightcrew members spending rest time traveling to or from
hotels and being provided with little to no time to decompress. Additionally,
certificate holders regularly exceed the allowable duty periods by conducting
flights under part 91 instead of part 121, where the applicable flight, duty and
rest requirements are housed. As the NTSB repeatedly notes, the FAA's
regulations do not account for the impact of circadian rhythms on alertness,
and the entire set of regulations is overly complicated, with a different set of
regulations for domestic operations, flag operations, and supplemental
operations.

It is a mystery to LAC why the FAA “does not believe” its
current regulations are adequate; indeed, the opposite is
actually established through the years that the regulations have
been in effect. The contention that the rest periods are
“regularly reduced” is also not supported by any objective
evidence. Even if the regulations accounted for circadian
rhythms, there is no method of assessing an individual’s
reaction or adaptability to any particular schedule.

Finally, the contention that the regulations are “overly
complicated” is untrue, the current subpart S is simple and
effective; indeed, those regulations rely on operations that have
been performed rather than a guess as to what might happen.
The current rule acknowledges that each non-scheduled
operation is different and therefore should be bound by
different requirements. It is not justifiable to assume domestic
scheduled carriers face the same issues with respect to fatigue
as do supplemental non-scheduled carriers, especially those
engaged in all cargo operations.

This proposal falls far short of the stated NTSB goal of
simplifying and clarifying FTDT regulations.

B. NTSB Recommendations

The NTSB has long been concerned about the effects of fatigue in the
aviation industry. The first aviation safety recommendations, issued in 1972,
involved human fatigue, and aviation safety investigations continue to
identify serious concerns about the effects of fatigue, sleep, and circadian
rhythm disruption. Currently, the NTSB's list of Most Wanted Transportation

The NTSB’s role in assessing aviation safety is distinctly
unique and definitely different than the role of the FAA.
Following recommendations based upon two accidents
unrelated to the operations of LAC and other similarly situated
non-scheduled, supplemental carriers inexcusably ignores the
facts.
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Safety Improvements includes safety recommendations regarding pilot
fatigue. These recommendations are based on two accident investigations
and an NTSB safety study on commuter airline safety.

In February 2006 the NTSB issued safety recommendations after a BAE-
J3201 operated under part 121 by Corporate Airline struck trees on final
approach and crashed short of the runway at Kirksville Regional Airport,
Kirksville, Missouri. The captain, first officer, and 11 of the 13 passengers
died. The NTSB determined the probable cause of the October 19, 2004
accident was the pilots’ failure to follow established procedures and properly
conduct a non-precision instrument approach at night in instrument
meteorological conditions.

The NTSB concluded that fatigue likely contributed to the pilots' performance
and decision-making ability. This conclusion was based on the less than
optimal overnight rest time available to the pilots, the early report time for
duty, the number of flight legs, and the demanding conditions encountered
during the long duty day.

As a result of the accident, the NTSB issued the following safety
recommendations related to flight and duty time limitations: (1) Modify and
simplify the flightcrew hours-of-service regulations to consider factors such
as length of duty day, starting time, workload, and other factors shown by
recent research, scientific evidence, and current industry experience to
affect crew alertness (recommendation No. A-06-10); and (2) require all part
121 and part 135 certificate holders to incorporate fatigue-related
information similar to the information being developed by the DOT Operator
Fatigue Management Program into initial and recurrent pilot training
programs. The recommendation notes that this training should address the
detrimental effects of fatigue and include strategies for avoiding fatigue and

Any NTSB recommendation that is based upon scheduled
operations should not be used to justify an agency rulemaking
that impacts carriers with unrelated operations.

The conclusion that “fatigue likely contributed” to a pilot's
inability to follow established procedures in a scheduled
operation is a thin justification for imposing a regulation on non-
scheduled, supplemental carriers. Indeed, many factors
contributed to this particular accident, including non-
professional, indeed, inexcusable conduct by the flightcrew.

LAC again emphasizes the fact that the NTSB’s
recommendation requested the FAA “modify and simplify” the
regulations; that has not been achieved by the proposal. The
current regulations governing the company’s supplemental,
non-scheduled operations are simple and achieve the very
result that is being contemplated by this proposal.

The NTSB recommendation that the new rules cover “all part
121 and part 135 certificate holders” was based upon a false
premise, i.e., that such operations are “the same”. Indeed, the
NTSB did not address the unique requirements of the non-
scheduled operator and the safety record of these operations
relative to the question of flightcrew fatigue.
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countering its effects (recommendation No. A-06-10).

The NTSB's list of Most Wanted Transportation Safety Improvements also
includes a safety recommendation on pilot fatigue and ferry flights conducted
under 14 CFR part 91. Three flightcrew members died after a Douglas DC-8-63
operated by Air Transport International was destroyed by ground impact and
fire during an attempted three-engine takeoff at Kansas City International
Airport in Kansas City, Missouri. The NTSB noted that the flightcrew
conducted the flight as a maintenance ferry flight under part 91 after a
shortened rest break following a demanding round trip flight to Europe that
crossed multiple time zones. The NTSB further noted that the international
flight, conducted under part 121, involved multiple legs flown at night
following daytime rest periods that caused the flightcrew to experience
circadian rhythm disruption. In addition, the NTSB found the captain's last
rest period before the accident was repeatedly interrupted by the certificate
holder.

In issuing its 1995 recommendations, the NTSB stated that the flight time
limits and rest requirements under part 121 that applied to the flightcrew
before the ferry flight did not apply to the ferry flight operated under part 91.
As a result, the regulations permitted a substantially reduced flightcrew rest
period for the nonrevenue ferry flight. As a result of the investigation, the
NTSB reiterated earlier recommendations to (1) finalize the review of current
flight and duty time limitations to ensure the limitations consider research
findings in fatigue and sleep issues and (2) prohibit certificate holders from
assigning a flightcrew to flights conducted under part 91 unless the
flightcrew met the flight and duty time limits under part 121 or other
applicable regulations (recommendation No. A-95-113).

In addition to recommending a comprehensive approach to fatigue with flight
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duty limits based on fatigue research, circadian rhythms, and sleep and rest
requirements, the NTSB has also stated that FRMS may hold promise as an
approach to dealing with fatigue in the aviation environment. However, the
NTSB noted that it considers fatigue management plans to be a complement
to, not a substitute for, regulations to address fatigue.

C. International Standards

There are a number of standards addressing flight and duty time limitations
and rest requirements that have been adopted by other jurisdictions, as well
as the International Civil Aviation Organization (ICAO), and these standards
were reviewed by the ARC to determine if any of their philosophy or
structures could be adopted by the FAA. While the ARC found many of the
requirements useful, it also determined that the U.S. requirements would
need to address the U.S. aviation industry and that the existing standards
could not fully achieve that objective. The FAA agrees that none of the
existing standards fully address the U.S. aviation environment. Nevertheless,
the existing standards do serve as the basis of many of the provisions
proposed today. Accordingly, specific provisions of these standards are
discussed throughout the rest of this document and a copy of each standard
has been placed in the docket.

1. Amendment No. 33 to the International Standards and Recommended
Practices, Annex 6 to the Convention on International Civil Aviation, Part
I, International Commercial Air Transport--Aeroplanes (ICAO Standards
and Recommended Practices (SARP))The ICAO SARP for Contracting
States (States) provide that a certificate holder should establish flight
time and duty period limitations and rest provisions that enable the
certificate holder to manage the fatigue of its flightcrew members. The
ICAO SARP do not provide specific numerical values for these provisions

The United States has many unique legal, technical and factual
issues that cannot be based upon or justified by “international
standards”. The fact that the agency “agrees that none of the
existing standards fully address the U.S. aviation environment”
flies in the face of using those same standards as the basis for
its sweeping regulatory change.
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but set forth a regulatory framework for member States to use as

guidelines in establishing prescriptive limitations for fatigue management.

Member States are required to base their regulations on scientific
principles and knowledge with the goal of ensuring that flightcrew
members perform at an adequate level of alertness for safe flight
operations. The ICAO SARP do not address fatigue risk management
programs currently; however, these programs are currently under
development.

2. United Kingdom Civil Aviation Authority Publication 371 (CAP-371)

Air Navigation Order 2000, Part VI, as amended, requires a certificate holder
to have a civil aviation authority-approved scheme for regulating the flight
time of aircrews. CAP-371 provides guidance on this requirement and
recognizes that the prime objective of a flight limitation scheme is to ensure
flightcrew members are adequately rested at the beginning of each Flight
Duty Period (FDP) and are flying sufficiently free from fatigue so they can
operate efficiently and safely in normal and abnormal situations. When
establishing maximum FDPs and minimum rest periods, certificate holders
must consider the relationship between the frequency and patterns of
scheduled FDPs and rest periods, and the effects of working long hours with
minimum rest.

3. Annex lll, Subpart Q to the Commission of the European Communities
Regulation No. 3922/91, as Amended (EU OPS subpart Q)

EU OPS subpart Q prescribes limitations on FDPs, duty periods, block (flight)
time, and rest requirements. Like the previous standards discussed, EU OPS
subpart Q recognizes the importance of enabling flightcrew members to be

sufficiently free from fatigue so they can operate the aircraft satisfactorily in
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all circumstances. In establishing flight and duty limitation and rest
schemes, EU OPS subpart Q requires certificate holders to consider the
relationship between the frequencies and pattern of FDPs and rest periods,
and the cumulative effects of long duty hours with interspersed rest.
Certificate holders must take action to revise a schedule in cases where the
actual operation exceeds the maximum scheduled FDP on more than 33
percent of the flights in that schedule during a specified period.

I11. General Discussion of the Proposal

A. Applicability

The FAA is proposing to limit this rulemaking to part 121 certificate holders
and the flightcrew members who work for them. While fatigue is a universal
problem that applies to all types of operations and to all safety sensitive
functions, the agency has decided to take incremental steps in addressing
fatigue. Thus, future rulemaking initiatives may address fatigue concerns
related to flight attendants, maintenance personnel, and dispatchers.

In addition, part 135 certificate holders should pay close attention to both
this NPRM and any final rule. This is because part 135 operations are very
similar to those conducted under part 121, particularly part 121 supplemental
operations. The FAA does not intuitively see any difference in the safety
implications between the two types of operations, although it acknowledges
there may be less overall risk to the flying public in part 135 operations than
part 121 operations. Accordingly, the part 135 community should expect to
see an NPRM addressing its operations that looks very similar to, if not
exactly like, the final rule the agency anticipates issuing as part of this
rulemaking initiative.

Again, the agency is placing all operations into one basket;
while there may be justification for changing the rules for
scheduled operations, it is not justification for applying
dramatically new requirements on all cargo non-scheduled,
supplemental operations. There is zero risk to the flying public
in maintaining subpart S for non-scheduled, supplemental all
cargo airlines; the agency has failed to address these unique
operations, although the FAA felt it had to do exactly that when
preparing the rules that currently govern these air carriers (i.e.,
in establishing subpart S).
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Today's proposal applies to all flights conducted by part 121 certificate
holders, including flights like ferry flights that are historically conducted
under part 91. While these types of flights can continue to operate under the
general rules of part 91, the flight, duty, and rest requirements proposed here
would also apply.

In addition, the FAA has tentatively decided against adopting different
requirements based on the nature of the operation. The FAA has designed the
flight, duty and rest scheme proposed today to enhance flightcrew member
alertness and mitigate fatigue. The agency's existing regulatory scheme
provides different rules for domestic operations, flag operations, and
supplemental operations. This hodgepodge of requirements developed over
time to address changing business environments and advances in technology
that allowed for longer periods of flight. Thus, in domestic operations, flight
time is essentially calculated based on time at the controls, while in
supplemental operations, the regulations contemplate restrictions based on
“time aloft"” since a flightcrew member may not be at the controls for the
entire flight; crew augmentation is prohibited in domestic operations; and the
regulations governing flag operations, where augmentation is largely
assumed, allow certificate holders to liberally increase the amount of flight
time based on the presence of additional flightcrew members, regardless of
whether those individuals can actually fly the airplane.

Fatigue factors, however, are universal. The sleep science, while still
evolving and subject to individual inclinations, is clear in a few important
respects: most people need eight hours of sleep to function effectively, most
people find it more difficult to sleep during the day than during the night,
resulting in greater fatigue if working at night; the longer one has been
awake and the longer one spends on task, the greater the likelihood of
fatigue; and fatigue leads to an increased risk of making a mistake.

It is heartening to note that the FAA has “tentatively” decided
against adopting different requirements; this uncertainty can be
reversed based on the nature of the operation and sufficient
research and analysis into the reasons different standards
should apply to different operations. Indeed, the FAA has in
the past and must now consider the nature of non-scheduled all
cargo operations since it is the government'’s responsibility to
ensure its regulations are applicable to different parties based
upon facts, not on a desire to force all into a false premise.

The proposal is neither practical nor possible to comply with for
such operators. Not only is it economically infeasible, it is
unnecessary. The current subpart S has established a viable
pattern for LAC as well as other similarly situated carriers. This
company'’s case is further complicated by the type of aircraft it
operates and the unigue nature of non-scheduled operations it
performs.

It is impossible to reconcile the unique nature of the individual
with the demands of this rulemaking. If fatigue reduction is the
true purpose of this proposal (rather than a Congressional-
mandate), then the individual's ability to adapt to the
environment must be taken into consideration to achieve the
desired result.

The FAA is ignoring the fact that it must address different
operational requirements; instead it tries to dismiss its
obligation by insinuating that it is merely a matter of “different
business models”. The timing of flights is not the sole issue or
even the main issue being ignored; it is scheduled versus non-
scheduled requirements. The all cargo, non-scheduled
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The FAA recognizes there are different business models and needs that are
partly responsible for the differences in the current regulations. It is
sympathetic to concerns raised within the ARC by cargo carriers and carriers
engaged in supplemental operations that new regulations will
disproportionately impact their business models. However, the FAA also
notes that the historical distinction between the types of operators has
become blurred. Cargo carriers conduct the vast majority of their operations
at night, but passenger carriers also offer “red eyes" on a daily basis. Some
carriers operate under domestic, flag or supplemental authority, depending
on the nature of the specific operation. Additionally, in some instances, the
FAA has authorized a carrier to conduct supplemental operations under the
flag rules.

Today's proposal is designed to recognize the growing similarities between
the kinds of operations and the universality of factors that lead to fatigue in
most individuals. Thus, the proposal provides different requirements based
on the time of day, whether an individual is acclimated to a new time zone,
and the likelihood of being able to sleep under different circumstances. If
today's proposal is adopted, the FAA expects that most part 121 operators
will be required to make changes to their existing operations, and some will
need to make more changes than others. However, the FAA also believes
that the proposal is sufficiently flexible to accommodate the vast majority of
operations conducted today without imposing unreasonable costs.

supplemental air carriers are essential to the economic viability
and protection of the nation; to simply state that we are similar
to scheduled “red-eyes” ignores the reality of the operations.
Ignoring facts does not make them go away, and being
“sympathetic” to concerns does not establish a justification for
the impact that this proposal will have on subpart S carriers.
The proposal will not enhance safety for the non-scheduled
supplemental all cargo carrier, although it may put some of
them out of business. While it would be convenient for all
operations to be alike, the reality is they are not and the FAA
cannot ignore that fact without ignoring its responsibility to
ensure regulations reflect the realities of the regulated parties.

The simple truth is that LAC does not operate in the same
manner as scheduled all cargo carriers and therefore faces
different crew scheduling and fatigue issues.

B. Joint Responsibility

Fatigue mitigation is a joint responsibility of the certificate holder and the
flightcrew member. Today's proposal recognizes the need to hold both
certificate holders and pilots responsible for making sure flightcrew
members are working a reasonable number of hours, getting sufficient sleep,

LAC is encouraged by the agency’s recognition of the joint
responsibility imposed by the proposal; however, it is unsure
about enforcement. If the carrier fulfills its obligations to ensure
proper scheduling and the flightcrew member is appropriately
chosen and trained, the agency must ensure it enforces the
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and not reporting for flight duty in an unsafe condition. Many of the ways that
carriers and flightcrew members will negotiate this joint responsibility will be
handled in the context of labor management relations. Others will not.
Today's proposal is drafted in a manner that directly imposes the regulatory
obligations on both the certificate holders and the flightcrew members. It is
unfair to place all the blame for fatigue on the carriers. Pilots who pick up
extra hours, moonlight, report to work when sick, commute irresponsibly, or
simply choose not to take advantage of the required rest periods are as
culpable as carriers who push the envelop [sic] by scheduling right up to the
maximum duty limits, assigning flightcrew members who have reached their
flight time limits additional flight duties under part 91, and exceeding the
maximum flight and duty limits by claiming reasonably foreseeable
circumstances are beyond their control.

One important element of this proposal is that flightcrew members may not
accept an assignment that would consist of an FDP if they are too fatigued to
fly safely. Likewise a flightcrew member may not continue subsequent flight
segments if he or she has become too fatigued to fly safely. Certificate
holders also must assess a flightcrew member's state when he or she reports
to work. If the carrier determines a flightcrew member is showing signs of
fatigue, it may not allow the flightcrew member to fly. Flightcrew members
should be cognizant of the appearance and behavior of fellow flightcrew
members, including such signs of fatigue as slurred speech, droopy eyes,
requests to repeat things, and attention to the length of time left in the duty
period. If a flightcrew member (or any other employee) believes another
flightcrew member may be too tired to fly, he or she would have to report his
or her concern to the appropriate management person, who would then be
required to determine whether the individual is sufficiently alert to fly safely.

In addition, under today's proposal, carriers would need to develop and

regulations based upon objective criterion and evidence. This
is not made clear by the preamble or the regulations. Indeed,
some of the regulatory definitions are particularly subjective in
nature, which will create a “s/he said; s/he said” enforcement
posture.

If this is truly a joint responsibility, placing the “ultimate”
decision and responsibility back on the carrier to “assess a
flightcrew member’s state” when reporting to work is
unacceptable. It is extremely important that after the air carrier
has fulfilled its obligations, the responsibility for ensuring proper
rest remains with the flightcrew member.

Establishing an internal evaluation and audit program to
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implement an internal evaluation and audit program to monitor whether
flightcrew members are reporting to work fatigued. The FAA anticipates that
the program would look at both the number of instances in which this
happens as well as the reasons contributing to the problem. The FAA is
aware of anecdotal reports of pilots flying when fatigued because they are
short on sick leave, as well as instances when pilots have called in sick
when the true problem was fatigue. As part of the internal audit, a carrier
may need to delve into the reasons flightcrew members call in sick to make
sure it is capturing accurately incidents of pilot fatigue. It could choose to
create a separate fatigue category to mitigate the risk of pilots calling in sick
when in fact they are fatigued.

A carrier would be required to take steps to correct any fatigue problem that
it identifies. For example, if the carrier became aware that flightcrew
members were commuting during their WOCL, the carrier could require that
all flightcrew members spend the night prior to starting a series of FDPs
within the local commuting area. The carrier could also implement other
measures to address problems associated not only with commuting, but any
behavior that could lead to flightcrew members reporting for FDPs unfit for
duty.

Several ARC members urged that these requirements be encapsulated in a
non-punitive fatigue policy. While the FAA certainly supports such policies, it
also recognizes that requiring carriers to develop and implement non-punitive
fatigue policies is challenging from a regulatory perspective. Carriers are
entitled to investigate the causes for an employee's fatigue. If a carrier
determines that the flightcrew member was responsible for becoming
fatigued, it has every right to take steps to address that behavior. To the
extent the fatigue may be a function of the carrier not following the
regulatory requirements, the FAA certainly would investigate and possibly

monitor flightcrew fatigue is an impossible task with an
improbable result. If a person repeatedly reports to duty
fatigued, the natural result will be to question that individual’s
ability to fulfill the responsibilities of the profession. By
establishing this requirement, the government is attempting to
regulate the behavior of an individual by placing the
responsibility on the employer.

This is another requirement that will force employers to punish
the many for the bad conduct of the few. The natural result of
imposing such a requirement on the employer will be to fire
employees that continually ignore the previously stated
requirement that they become responsible for their own
actions.

The ARC was correct in requesting a voluntary system that
ensures individuals will adhere to the basic regulation that they
do not fly when too fatigued to perform duties safely. The self-
reporting possibility will be eliminated if an individual flies when
fatigued, which will be a deliberate act which is not covered by
the ASAP program.
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initiate enforcement action. In addition, self-reporting could be encapsulated
in a carrier's voluntary disclosure program under the FAA's Aviation Safety
Action Program (ASAP), which has certain non-punitive provisions built into
the program.

C. Fatigue Training

The FAA believes fatigue-based training requirements are critical to
informing flightcrew members how their personal behavior can unwittingly
lead to fatigue, and how to mitigate the risk of fatigue in an industry that
does not follow a traditional 9-to-5 work day. Fatigue training is not currently
required under any regulatory regime. In the presentation to the ARC by the
sleep specialists, all specialists noted that people regularly underestimate
their level of fatigue, often to dangerous levels. The ARC generally agreed
that fatigue training was a good idea, and several members noted that such
training should extend to all “stakeholders", e.g., employees of the
certificate holder responsible both for scheduling and for safety of flight,
rather than just flightcrew members.

The FAA agrees that flightcrew members do not bear sole responsibility for
making sure they are adequately rested and that they are not the only
employees of the carrier who need to be trained on the impact of fatigue on
the safety of flight. The agency is proposing to require fatigue training for
each person involved with scheduling aircraft and crews, all crewmembers
and management personnel. The FAA is proposing to require 5 hours of initial
training for all newly-hired, covered employees prior to starting work in that
capacity and 2 hours of annual, recurrent training. This training would be
approved through the agency's Operations Specifications (OpSpec) process.

The training curriculum would address general fatigue and fatigue

Fatigue Risk Management Plans with training elements are
definitely required by the law passed by Congress. To have
duplicative requirements is neither helpful nor appropriate. The
Congressionally mandated programs must be reconciled with
this rulemaking.

LAC recommends that the FAA adopt a performance-based
standard for the training rather than an arbitrary hourly
requirement. Indeed, if the agency mandates hours, it must
establish the basis for the number. Having persons attend
mandatory classes based upon hours does not enhance the
individual's comprehension. This is particularly true with
respect to the human factor issues such as fatigue; both
certificate holders (i.e., the air carrier and the flightcrew
member) must have assurance that the training is
comprehended. The company urges the agency to consider
testing as a method of ensuring the training was indeed learned
as opposed to mandating hours of training.
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countermeasures along with the following subject areas:

e FAA regulatory requirements for flight, duty and rest, and NTSB
recommendations on fatigue management;

e The basics of fatigue, including sleep fundamentals and circadian
rhythms;

e The causes of fatigue, including medical conditions that may lead to
fatigue;

e The effect of fatigue on performance;

e [Fatigue countermeasures, prevention and mitigation;

¢ The influence of lifestyle, including nutrition, exercise, and family life, on
fatigue;

e Familiarity with sleep disorders and their possible treatments;

e The impact of commuting on fatigue;

o Flightcrew member responsibility for ensuring adequate rest and fitness
for duty; and

e The effect of operating through and within multiple time zones.

In addition, the FAA recognizes that the study of fatigue and fatigue
mitigation is on-going. Changes may need to be made to training programs
even after approval by the FAA. Accordingly, whenever the Administrator
finds that revisions are necessary for the continued adequacy of an approved
fatigue education and training program, the certificate holder must, after
notification, make any changes in the program that are deemed necessary by
the Administrator. The FAA anticipates that such changes would be
implemented through the agency's OpSpecs as provided for in 14 CFR 119.51,
providing carriers with an opportunity to provide input and appeal rights.

The carrier must be allowed to customize its training program
to fit its operations; while a list of subjects is helpful, it is neither
all inclusive nor always appropriate for the operator or the
flightcrew member.

D. Flight Duty Period

There are numerous studies that generally address fatigue, as well as models

This extremely complicated explanation of the various methods
of ensuring fatigue is “controlled” flies in the face of
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that have been developed. The models predict fatigue-based performance
degradation based on data input such as when a flight begins, how long it
lasts, whether there is a rest opportunity, and the local time of day at
departure and landing. Only one of these models has been validated in the
aviation context, although there is general validation in the railroad and
motor carrier industries. The available validations are not directly applicable
to aviation because of the impact of relatively rapid movement within
multiple time zones.

While there is ample science indicating that performance degrades during
windows of circadian low and that regular sleep is necessary to sustain
performance, there is no evidence that flying multiple segments is more
fatiguing than flying one or two segments per duty period. However, multiple
segments require more time on task because there are more take-offs and
landings, which are both the most task-intensive and the most safety-critical
stages of flight. Also, pilots appear to generally agree that flying several legs
during a single duty period could be more fatiguing.

One approach to addressing fatigue is to link the length of duty directly
related to flight to the time of day and the number of legs that are scheduled
to be flown. This approach recognizes the additional fatigue introduced by
night-time flying and by flying several legs, with multiple take-offs and
landings. As discussed earlier, the current regulatory system in the United
States provides variability based on whether a given operation is flown under
domestic, flag or supplemental rules; but within each category of operation
there is little to no variability in permissible flight time based on the
particular operation.

Other jurisdictions have largely eliminated the concept of a uniform flight
time in favor of a variable FDP that encompasses flight time but also includes

“simplifying” the regulations associated with flight and duty
time. Indeed, after reading the explanation and the regulations,
LAC would have to manage no less than three separate time
schemes based on the current gateway bases of flightcrew
members. This is unduly burdensome at best and completely
unmanageable at worst.

While there are plenty of “studies”, “research” and antidotal
accounts, the agency provides no scientific evidence that
justifies this complicated amalgamation of crew fatigue
management—particularly with respect to non-scheduled
operations.

There must be recognition of the individual’s duty and
responsibility as a professional along with the type of
operations the person enjoys flying. While there may be “little
or no variability in permissible flight time based on the particular
operation”; there is definitely recognition of the blatantly
different types of operations under the current rules. The
agency certainly recognized that distinction when it created
subpart S and it cannot ignore the same facts in today’s
rulemaking.
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other duties directly related to flight. An FDP is duty consisting of training
required by the certificate holder's approved flight training curriculum and
qualification segment to be conducted in a simulator, flight training device
and aircraft training, as well as pre-flight deadheads without an intervening
rest, and all duties from the time the flightcrew member is required to report
for duty to fly until the last movement of the aircraft. An FDP begins when a
crewmember is required to report for duty that includes a flight, series of
flights, or positioning flights (including part 91 ferry flights) and ends when
the aircraft is parked after the last flight and there is no plan for further
aircraft movement by the same crewmember.

Under the UK's CAP-371 an FDP is limited to no more than 13 hours under a
minimum crew pairing, but may be increased through augmentation or split
duty rest, and is reduced based on flying in the WOCL or flying multiple legs.
The minimum FDP is 9 hours, unless flying multiple night-time operations,
when FDP is reduced to 8 hours. A pilot in command may extend the FDP up
to 3 hours due to unforeseen circumstances. Any duty immediately preceding
flight check-in is also considered FDP, as is simulator training conducted
during the same duty period if prior to flying, regardless of whether there is a
break.

Under EU-OPS subpart Q, the maximum FDP is 13 hours, reduced at 30-
minute increments per segment after the second segment down to a 2-hour
reduction. One-hour extensions are permitted, except when an FDP has more
than six segments, when no extension is permitted. There is a more
complicated formula that applies when encroaching on the WOCL. There are
no more than two extensions during any 7-day period. Schedule robustness is
addressed by requiring that actual operations not exceed FDP more than 33
percent of the time (i.e., actual flights are within the FDP limits at least 67
percent of a scheduling season). A 2-hour extension is permitted at the
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discretion of the entire crew for unforeseen circumstances.

The pending EASA proposal on flight duty and rest would adopt the same FDP
concept as CAP-371 and EU-OPS subpart Q. Like those standards, the
maximum FDP is 13 hours unless a mitigation strategy such as augmentation
is adopted, and the FDP is reduced based on time of day and number of legs
flown. Unlike the CAP-371, and similar to EU-OPS subpart Q, the EASA
proposal contemplates that schedules that do not regularly meet the
maximum-allowable FDP will be changed. The CAP-371 merely requires a
pilot in command to report when the FDP is exceeded.

The ARC members generally agreed with the approach adopted in CAP-371
and by EASA, although they could not agree on how conservative maximum
FDPs should be. Tables A(1) and A(2) depict the two ranges of FDP discussed
by the ARC, with Table A(1) generally representing the labor position, and
A(2) generally representing the carriers’ position. Both tables reduce the
amount of FDP during the nighttime hours to address flying during one's
WOCL, and both reduce the amount of FDP once a flightcrew member has
flown more than four legs. Flightcrew members would enter the table based
on the time at their home base (i.e., the city where they regularly fly from)
unless they have acclimated to a different time zone, at which point they
would enter the table based on local time. In addition, the FDP would be
reduced by 30 minutes for unacclimated flightcrew members. Extensions no
greater than 2 hours (possibly as many as 3 hours internationally or for
augmented flights) beyond a scheduled FDP would be allowed for
circumstances beyond a carrier's control. The decision to extend would rest
on both the carrier and the pilot in command, although specific coordination
might not be required in every instance. In addition, there would be limits on
the number of times a crew pairing could be extended in any 168-hour period,
with discussion of whether that limit should be once or twice, but general

Since Lynden Air Cargo was not a party to the ARC
deliberations, it cannot comment on the agreements or
disagreements; the company can point out that its operations
are not conducive to the “home base” approach. Our
flightcrews are positioned all over the world at any given day or
time; to have to track the “home base” time against whether the
individual has “acclimated to a different time zone” and the
other factors would be extremely burdensome without any
benefit to safety.
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agreement that it should not be allowed on consecutive days. A flightcrew
member could not continue an FDP beyond the extension except under
emergency circumstances.

TABLE A(1) — FLIGHT DUTY PERIOD: UN-AUGMENTED OPERATIONS

Time of start Maximum flight duty period (hours)
(Home base or for lineholders based on number of flight segments

acclimated) 1 2 3 4 5 6 7+
0000-0359 9 9 9 9 9 9 9
0400-0459 10 10 9 9 9 9 9
0500-0559 11 11 11 11 10 9.5 9
0600-0659 12 12 12 12 11.5 11 105
0700-1259 13 13 13 13 12,5 12 11
1300-1659 12 12 12 12 115 11 105
1700-2159 11 11 10 10 9.5 9 9
2200-2259 10.5 10.5 9.5 9.5 9 9 9
2300-2359 9.5 9.5 9 9 9 9 9

TABLE A(2) — FLIGHT DUTY PERIOD: UN-AUGMENTED OPERATIONS

. Maximum flight duty period (hours)

1|'_||me ofbstart for lineholders based on number of flight segments

(Home base) 1 2 3 4 5 6 7+
0000-0159 9 9 9 9 9 9 9
0200-0459 10 10 10 10 9 9 9
0500-0659 12 12 12 12 115 11 9
0700-1259 13 13 13 13 125 12 105
1300-1659 12 12 12 12 115 11 10.5
1700-2159 11 11 11 11 9 9 9
2200-2259 10.5 105 105 10.5 9 9 9
2300-2359 9.5 9.5 9.5 9.5 9 9 9

In order to assure that the extensions are not abused and that carriers are
creating schedules contemplating circumstances that may be beyond their

This mere mention of “chronically-delayed...markets” indicates
that the FAA does not wish to deal with the reality of its long
standing rule regarding non-scheduled operations. The fact
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control, but that are reasonably foreseeable (e.g., seasonal weather trends,
planned runway construction, chronically-delayed airports or markets), a
carrier would provide the FAA with scheduled FDPs for all its crew pairings
and the actual FDPs, including any extensions, on a regular basis. Some
argued this cycle should be as little as once a month, while others argued a
quarterly reporting cycle was sufficient. Should the carriers' actual FDPs fail
to meet the scheduled FDP too many times during the reporting cycle, they
would be required to change the scheduled FDPs to more realistic levels. The
ARC agreed that 95 percent of a carrier's schedules would need to fall within
the maximum FDP depicted in Table A(1) or A(2). In order to identify specific
crew pairings that were problematic, each crew pairing would need to fall
within the limits in the tables for a lesser percentage of the time, somewhere
between 70 percent and 85 percent.

The FAA has decided to propose the more conservative FDPs depicted in
Table A(1), with a 2-hour extension for unforeseeable circumstances beyond
the carrier's control permitted once in a 168-hour period. Since the entire
flightcrew is impacted by the extension, only one flightcrew member needs
to have utilized the extension in the previous 168 hours for it to no longer be
available.

that the agency has established its current regulations based
upon different operational profiles cannot be ignored. To
“blame” the “market” for the differences flies in the face of the
fact that non-schedule air transportation is essential; it cannot
be replaced by other modes of transportation, particularly for
the delivery of international cargo. The agency must not ignore
the fact that non-scheduled means exactly that, there is no
known schedule and therefore it is inherently beyond the
control of the operator. To even suggest that an operator must
“schedule” for events that are “reasonably foreseeable” but
beyond their control is nonsensical.

The vast majority of LAC’s air transportation services are not
reasonably foreseeable; therefore they are definitely beyond its
control; to develop a schedule that would foresee the
unforeseeable even 70 percent of the time would be extremely
problematic.

If the extension is less than 30 minutes, the FAA anticipates permitting
multiple extensions during the 168-hour period. The FAA has tentatively
determined that short incursions into the permissible extension are unlikely
to be fatiguing given the other requirements of today's proposal and that
limiting a flightcrew member to a single weekly extension that could be as
small as five or ten minutes is unreasonable. However, the extensions are
intended to address unforeseeable circumstances beyond the carrier's
control. Such circumstances should be of sufficiently short duration that the
carrier could not reasonably make schedule adjustments. Thus, while the

The ability to make “adjustments” in LAC’s unique operations is
also problematic; the company is requested to deliver essential
services to remote locations where weather and other “acts of
God” are definitely beyond its control are common.

These types of operations are essential to the livelihoods to the
communities, countries and people that are serviced by our
unique fleet type. To establish regulations that ignore long-
standing, essential air services is irresponsible.
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FAA contemplates that adverse weather could fit within the criteria because
it is beyond the control of the certificate holder, it would not always be
considered unforeseeable. Carriers should anticipate thunderstorms in many
parts of the United States during the summer months. Likewise, heavy snow
in the northern parts of the country should be anticipated during the winter,
and the jet stream follows basic seasonal patterns. By the same token,
carriers are not responsible for air traffic delays; however, if they are
operating out of chronically delayed airports, air traffic delays are clearly
foreseeable. To the extent even small extensions are regularly occurring, the
schedule reliability requirements discussed by the ARC should require
schedule adjustments, even when encroachments beyond the times in the
FDP table are very small.

The FAA recognizes that adopting the numbers in Table A(1) is a
conservative approach. The FAA has decided to propose the more
conservative numbers because it has little experience with this type of
regulatory regime. However, the numbers contemplated under both tables
are very similar, and the FAA is open to arguments that a more expansive
FDP is merited. The agency also recognizes that upon completion of an FDP,
a flightcrew member could be assigned other duties as long as he or she is
provided with a required rest opportunity prior to commencing his or her next
FDP. The underlying premise of today's proposal is to ensure flightcrew
members are adequately rested during the time they are responsible for the
operation of aircraft. To the extent other duties are not directly related to the
safe operation of flight, the FAA believes there is no need to reduce the
current implied daily duty limit of 16 hours in un-augmented operations, as
long as those duties do not introduce the potential for fatigue during flight.

The reduction in maximum FDP during nighttime hours is broadly supported
by existing sleep science. Although not addressed by sleep studies, the FAA
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has also tentatively decided to reduce the amount of available FDP
depending on the number of legs flown (flight segments) because of a general
agreement among the ARC members and FAA staff previously employed as
pilots by commercial air carriers that multiple take-offs and landings are
more fatiguing. Much of the available science is based on laboratory studies,
with exceptionally limited validation in the aviation context; accordingly, the
FAA has tentatively decided to rely on the experience of these individuals
rather than assuming no adverse impact on safety. The FAA is not proposing
to make any adjustments for the first four flight segments based on this same
experience. The linear reduction contemplated in the EASA regulations
(which is used for multiple purposes) appears to have more to do with
regulatory simplicity than with any actual experience or science.

As recommended by the ARC, a flightcrew member would enter the FDP table
based on home base time, unless acclimated to a different time zone. Thus, if
a flightcrew member ordinarily flies out of Chicago, the flightcrew member
would enter an FDP as though he or she were in Chicago, regardless of where
he or she is physically located.

A 10 a.m. crew pairing out of Heathrow would be treated as if it commenced
at 4 a.m., because of the 6-hour time difference between Chicago and
London. If the operation requires the flightcrew member to cross more than
four time zones, he or she would be considered unacclimated, and there
would be a 30-minute reduction in the maximum FDP.

The examples are of scheduled operations; in LAC’s unique
operational environment, the “home” base of its flightcrews
change frequently. While the company’s “home base” may be
in Alaska, the “home base” of extended work is often in foreign
countries such as Papua New Guinea. Again, the current
subchapter S regulations are based upon the government’s
understanding of non-scheduled operations, even those as
unusual as LAC's; it is inconceivable that the agency can
ignore these operational differences.

The FAA has also decided to propose the reporting requirements discussed
by the ARC to assure realistic scheduling. The agency has tentatively
decided that reports be filed with the FAA every two months. The ARC
discussed a range of one to three months. The FAA believes a monthly
reporting requirement could be excessively burdensome to both the
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certificate holders and the FAA. By the same token, if the reporting interval is
too long, carriers may avoid addressing common delay scenarios, simply
waiting them out.

Under today's proposal, carriers must first demonstrate that 100 percent of
the scheduled crew pairings fall within the limits in the FDP table. Actual
system-wide FDPs should not exceed the maximum levels in the FDP table
more than five percent of the time. Each crew pairing would need to fall
within the FDP table 80 percent of the time. The agency believes a 20
percent variation for a specific crew pairing provides carriers with sufficient
flexibility to address multiple yet small excursions beyond the FDP table,
while still forcing the carriers to recognize when a particular crew pairing is
problematic. Because no flightcrew member may exceed the limits in the
FDP table beyond 30 minutes more than once in any 168-hour period, the FAA
does not believe a 20 percent variation will result in any immediate adverse
safety situation.

Should any of the three proposed reporting requirements be exceeded, a
carrier would be required to readjust the problematic crew pairings to more
realistic schedules. These adjustments, which could be seasonal in nature,
would be on-going and would apply to subsequent years. To the extent a
carrier could immediately implement measures to improve schedule fidelity,
it should do so. However, the ability of carriers to immediately address the
scheduling issue is difficult to evaluate without understanding the impact of
published schedules on resolving the problem. The FAA has notionally
proposed that changes be made within 60 days, but it is interested in better
understanding the impact of such a requirement on carriers' schedules.
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With that in mind, the FAA seeks comment on the following:

The following answers to specific questions should not be
construed as LAC's acceptance of, or agreement with, the
FAA'’s proposal as written. Indeed LAC urges the agency to
adopt NACA's proposal in most regards; where the company
differs from the association’s recommendations, it has provided
justification based upon its unique operational requirements.

(1) Please comment on adopting maximum FDPs.
(a) Should the maximum FDP vary based on time of day?Should it vary
based on the number of scheduled flight segments?
(b) Should the proposed limits be modified up or down, and to what
degree?

Please provide supporting data.

(a) Yes, although the proposal gives no consideration to non-
scheduled, all cargo international operations; it appears to
be based solely upon domestic operations. It is apparent
that there was very little research in deriving the limits
presented in tables A and B. They are not aligned with each
other and there is no supporting scientific evidence
provided for the seemingly random selection other than
loosely worded references to CAP 371 and EU-OPS.

(b) If section 117 is adopted, we recommend the FDPs

provided in comments to section 117.15 below.

(c) See comments to section 117.15 below.

Please refer to NACA comments for supporting data.

(2) Please comment on permitting flightcrew members and carriers to
operate beyond a scheduled FDP.
(a) Is the proposed 2-hour extension appropriate?
(b) Is the restriction on a single occurrence beyond 30 minutes in a 168-
hour period appropriate?
(c) Should a flightcrew member be restricted to a single occurrence
regardless of the length of the extension?

Please provide supporting data.

(&) Yes, LAC concurs, in theory, to extensions to maximum
FDPs, not scheduled FDP.

(b) No, the nature of LAC operations, the area of operations,
and the services provided makes the 2 hours inadequate to
address the delays encountered almost daily. LAC would
suggest a minimum of 4 hour extensions.

(c) No, supplemental, non scheduled operations require
flexibility not needed by scheduled domestic operations.
LAC suggests no limit to justified FDP extensions.

Please refer to NACA comments for supporting data.

(3) Please comment on the proposed schedule reliability reporting
requirements. Should carriers be required to report on crew pairings that
exceed the scheduled FDP, but not the maximum FDP listed in the FDP
table?

No, this requirement is directed to “scheduled operations”.
LAC does not operate “scheduled” services or operate a hybrid
of scheduled and non-scheduled services. Any reference to
scheduled FDP should be removed from the proposal and
replaced with maximum.
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(4) Should carriers be required to report on more parameters, such as
cumulative duty hours or daily flight time? If so, why?

No, maximum FDPs exceeded are sufficient.

(5) What should be the interval between reporting requirements?

A maximum of quarterly.

(6) How long after discovering a problematic crew pairing should the carrier
be afforded to correct the scheduling problem?

Considering the totality of the proposal and its bias to
scheduled operations, quarterly reports for non-scheduled
carriers is recommended, a minimum of 45 days could be
established if fatigue issues were identified.

E. Acclimating to a New Time Zone

Unlike other forms of transportation, where an individual moves gradually
through multiple time zones over the course of the day, the nature of aviation
allows an individual to traverse several time zones over a relatively short
period of time. This phenomenon exposes flightcrew members to a greater
sense of disorientation or jet lag than employees in other forms of
transportation. For trips with short turn around times, a flightcrew member
likely would not acclimate, and would simply enter the FDP table based on
his or her home base time. However, flightcrew members remaining in a new
theater for longer periods of time may need to acclimate to the new theater.

During the question and answer session with ARC members, the sleep
specialists explained how an individual acclimates to time zones when flying
long range operations. They stated that having sleep opportunities during a
physiological night is the most important fatigue mitigation strategy for
global travel. They also noted that an individual attempting to acclimate to a
new time zone will adjust his or her clock approximately 1 hour per day for
each hour of time zone difference. The ARC members noted that based on
their collective personal experience, one could acclimate much more quickly
if one managed his or her sleep opportunity appropriately. The sleep
specialists also noted that even if an individual consciously decided not to

Again, this information is derived from scheduled operations
that do not change home bases on a frequent basis. LAC has
developed a comprehensive and effective method of ensuring
its flightcrews are sufficiently rested during their journeys
around the world. This is particularly true when their “home
base” changes for extended intervals.

Page 35 of 142
1592




Lynden Air Cargo Comments

ATTACHMENT A

Docket Type:  Notice of Proposed Rulemaking (NPRM)
Docket No.: FAA-2009-1093

RIN 2120-AJ58

Document Date: November 15, 2010

NPRM

Comments

acclimate to a new time zone, given enough time, the individual would begin
to acclimate anyway because of the differences in exposure to daylight.

The ARC discussed various approaches to determine whether a flightcrew
member is acclimated before accepting an assignment for an FDP. The ARC
originally defined the un-acclimated condition as flying across five or more
time zones. Moving beyond these constraints would qualify as moving into a
new theater of operations. The ARC members agreed that the continental
United States should constitute a single theater so that a flightcrew member
would always be acclimated when flying domestically. The ARC concluded
that to reset from an un-acclimated condition to an acclimated condition a
flightcrew member would require either three consecutive physiological
night's rest, during which period the flightcrew member could fly, or a 30 to
36 hour layover rest period. Some ARC members noted that a flightcrew
member could be on duty during the period encompassing 3 local nights, but
not during local nighttime hours.

As noted previously, sleep science has not been validated in the aviation
context. The members of the ARC universally rejected the premise that it
would take between six and 9 days to acclimate to a European time zone.
The FAA is inclined to agree with the ARC members' experience, especially
given the limited scientific information specific to aviation. The FAA also
recognizes that assuring that length of time to acclimate to a new theater is
impractical in the aviation context.

The FAA proposes to permit a carrier to adjust where the flightcrew member
enters the FDP as an acclimated crew member if the individual has been in a
new theater of operations for 72 hours or has been given at least 36
consecutive hours free from duty. Remaining in the same theater for 72 hours
allows for three physiological night's rest. A 36 consecutive hour break in
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duty does not allow for the same amount of rest, but allows the individual to
structure the available rest opportunity in a manner that best suits his or her
personal sleep patterns. The FAA is not proposing to stipulate that an
unacclimated flightcrew member will only become acclimated when
continuing to fly within a new theater as long as that flightcrew member does
not fly at night. This strikes the agency as an unnecessary constraint.

While the continental United States is considered a single theater, operations
from one part of the United States could trigger the need to acclimate sooner
than operations from another part of the United States. Thus, a flight from
New York to Hawaii could trigger a need to acclimate in Hawaii, while a
flight from Los Angeles to Hawaii would not.

The ARC discussed the amount of rest needed for flightcrew members
returning to their home base after becoming acclimated in another theater.
The ARC members noted that the flightcrew member is not truly acclimated
to the new theater but also is no longer acclimated to his or her home base.
Ultimately, the ARC members agreed that a flightcrew member must always
find at least 30 to 36 continuous hours free of duty in any 168 consecutive
hours and that once a flightcrew member is given this rest, the flightcrew
member is considered acclimated to local time. Based on this discussion, the
FAA has decided against imposing any unique restrictions on a flightcrew
member simply because he or she has returned to his or her home base.
Acclimation to a home base is treated the same as any other acclimation to a
new theater.

However, the FAA is proposing to require a greater rest opportunity when a
flightcrew member has been away from his or her home base for more than
168 hours. In this instance, the FAA proposes to require a rest period that
includes 3 physiological nights, rather than 36 hours free from duty or
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permitting the flightcrew member to fly during that approximately 72-hour
period. This decision is based on the ARC members' consideration of the
amount of rest being dependent on how long the flightcrew member was
away from home base. The ARC reviewed the current regulation, which
requires a flightcrew member who exceeds 12 flight hours to receive twice
the amount of rest upon return to home base.

The ARC members also discussed the impact of multiple consecutive round-
trip flights where flightcrew members would fly consecutive flights to an
international destination, lay over for a day, and then return to the home base
(e.g., Houston, Texas, to Paris, France, and return to Houston). These types
of pairings are common, with a flightcrew member potentially flying three
roundtrips in a week. The concern was that these types of flights will
typically have layovers from 20 to 28 hours. The length of the layovers is
primarily based on scheduling concerns.

The length of the layover does not initially appear problematic, particularly in
light of the current regulations which only require one 24-hour break in duty
in a 7-day period. However, when the flights are particularly long, a layover of
approximately 24 hours becomes a problem because the flightcrew member
is constantly flipping his or her internal clock. When one runs the scenario
through the SAFTE/FAST model with a three-person augmented crew, the
flightcrew member reaches high fatigue limits during the second round-trip
flight and is dangerously fatigued during the third round-trip flight. However,
when the flights are not particularly long flights, flightcrew members appear
to have no problem flying three roundtrip flights, even with the 24-hour
layovers.

The ARC developed a draft regulatory proposal to address operations so long
that they almost trigger a fourth flightcrew member. Under that proposal, if
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the flight assignment is for a three pilot flight crew and the layover is
between 20 and 28 consecutive hours and the two FDPs, separated by the
layover rest, are greater than 22 to 24 hours, then the flight crew requires
two physiological night's rest or one physiological night's rest with an 8-hour
restriction on the next FDP.

Upon reflection, the FAA has decided that the ARC proposal is unduly
complicated and only addresses a small number of potential operations. The
agency has decided against proposing it. However, as part of the required
training program proposed today, carriers should be educated on the risks
associated with flipping a flightcrew member's internal clock, particularly
when conducting operations that are on the cusp of requiring an additional
flightcrew member.

The FAA requests comments on the following:

(7) Is a 3-day adjustment to a new theater of operations sufficient for an
individual to acclimate to the new theater?

LAC concurs with the NACA position that 36 hrs. should be
sufficient

(8) Is a 36-hour break from duty sufficient for an individual to acclimate to a
new theater?

Yes

(9) Should flightcrew members be given a longer rest period when returning
to home base than would otherwise be provided based on moving to a
new theater?

No. The carrier must be allowed to adjust the intervals
dependent upon the overall schedule for the flightcrew. As
mentioned in our cover letter, LAC has developed a
comprehensive and efficient method of ensuring proper rest for
its flightcrews.

(10) Should the FAA have different requirements for flightcrew members who
have been away from their home base for more than 168 hours? If so,
why?

No, this overly complicates the situation and is not supported
by science.
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(11) (a) Should the FAA require additional rest opportunities for multiple
pairings between two time zones that have approximately 24-hour
layovers at each destination?

(b) What if the scheduled FDPs are well within the maxima in the
applicable FDP table or augmentation table?

11(a)-(b) No, again, the idea is to simplify the method of
“scheduling” flightcrews; as long as the operation is performed
with the maximum FDP and/or acclimation is assured, there is
no need to require “additional” elements.

F. Daily Flight Time Restrictions

Initial ARC discussion of FDPs assumed that, as is the case in CAP-371 and
the EASA regulations, there would be no daily limit on flight time. Instead
flight time would effectively be limited to approximately 2 hours less than the
FDP because FDP assumes a flightcrew member will report for duty an hour
and a half before flying and will spend approximately 30 minutes after
completing all flying for the day completing paperwork. In that context, the
maximum amount of time flying during the middle of the day could increase
from the current 8 hours to as much as 11 hours, almost a 50 percent
increase. The ARC noted that the FAA may decide that daily limits on flight
time are still needed and proposed a variable flight time based on the hour of
the day. Tables B(1) and B(2) represent potentially acceptable flight time
limitations within FDPs. Table B(1) generally represents the position of the
carriers, while Table B(2) generally represents the position of labor.

TABLE B(1) — MAXIMUM FLIGHT TIME LIMITS

Time of start Maximum flight
(Home base) time (hours)
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0000-0159
0200-0459
0500-0659
0700-1259
1300-1659
1700-2159
2200-2259
2300-2359

10
11
10

8.5
7.5

Page 41 of 142
1598




Lynden Air Cargo Comments

ATTACHMENT A

Docket Type:  Notice of Proposed Rulemaking (NPRM)
Docket No.: FAA-2009-1093

RIN 2120-AJ58

Document Date: November 15, 2010

Comments

NPRM
TABLE B(2) — MAXIMUM FLIGHT TIME LIMITS

Time of start Maximum flight

(Home base) time (hours)
0000-0459 7
0500-0659 8
0700-1259 9
1300-1959 8
2000-2359 7

In addition, the CAA presented an alternate regulatory approach, whereby
flight time limits for all-cargo operations would be more expansive and would
differ dependent on whether the particular operation was a domestic
operation or an international operation. The numbers proposed by the CAA
are presented in Tables B(3) and B(4).

TABLE B(3) — MAXIMUM FLIGHT TIME LIMITS, DOMESTIC ALL-CARGO

. Maximum flight| Maximum flight
Time of start : X
(Home base) time (hours) time (hours)
1-4 sectors 5+ sectors
0000-0459 8 7
0500-1459 11 9
1500-1659 10 8
1700-2359 8 7

TABLE B(4) — MAXIMUM FLIGHT TIME LIMITS, INTERNATIONAL ALL-CARGO
Maximum flight Maximum flight
time (hours) time (hours)
(2 pilot) (2pilot, 1 engineer)

Page 42 of 142
1599




Lynden Air Cargo Comments

ATTACHMENT A

Docket Type:  Notice of Proposed Rulemaking (NPRM)
Docket No.: FAA-2009-1093

RIN 2120-AJ58

Document Date: November 15, 2010

NPRM

Comments

Flight time includes WOCL 8 12
Flight time does not include WOCL 10 12

The FAA has decided to propose a variation of the more conservative
maximum daily flight time limits for unaugmented operations in Table B(2).
The agency proposes to extend the number of hours reflected in Table B(2)
by one hour. This approach melds the different approaches in Tables B(1) and
B(2), allowing for slightly higher flight time limits during early morning and
daytime hours than are currently allowed, but not permitting extensions that,
at some hours, come close to a 50 percent increase over the current limits.
Because current unaugmented operations are limited to 8 hours, the FAA's
ability to evaluate the impact of significantly longer flight time limits on
aviation safety is limited. Accordingly, the FAA believes it is appropriate to
propose overall limits that are more conservative than those depicted in
Tables B(1), B(3) and B(4).

The FAA recognizes that it has allowed up to 12 hours of flight time in
circumstances that it has considered augmented operations, even though the
third flightcrew member is not able to fly the plane. This has occurred in
supplemental and flag operations when the flightcrew consists of two pilots
and a flight engineer, and was more common when the fleet of aircraft
requiring flight engineers was larger. Accordingly, this data set is much
smaller than the set based on the 8-hour domestic limitation. Nevertheless,
based on the safety history of these operations, it may be possible to
demonstrate that longer flight time limits will not adversely affect safety,
particularly during daytime hours when the flightcrew had an opportunity to
sleep through their WOCL the previous night.

The FAA also recognizes that daily flight time limits will have the greatest
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impact on crew pairings that consist of a single leg. This is because when
flying multiple segments, more of the FDP will be spent on layovers. Thus, for
a single segment pairing, almost all of the FDP will consist of flight time,
while for a pairing with three or four legs, much of the FDP will not consist of
flight time. As a carrier adds legs, the FDP becomes more of a constraint
than the flight time limit.

The FAA has decided against proposing special rules for all-cargo operations
because there are no physiological differences between pilots who fly cargo
planes and pilots who fly passenger planes. As noted before, the FAA
believes the distinctions between domestic and international operations are
largely irrelevant. To the extent they are truly distinct (generally due to the
length of the trip), those differences are better addressed through
augmentation rather than simply by extending the allowable flight time.
Augmentation is discussed in greater detail in the next section.

(12) If the FAA adopts variable FDP limits, is there a continued need for daily
flight time limits?

No, the proposed FDPs are more than sufficient. The addition
of flight time limitation will not increase safety; it merely
establishes an additional layer of complication to an already
overly complicated proposal.

(13) If the FAA retains daily flight time limits, should they be higher or lower
than proposed?
Please provide data supporting the answer.

LAC is in opposition to any flight time restriction.
Please refer to NACA comments for supporting data.

(14) Should modifications be made to the proposed flight time limits to
recognize the relationship between realistic flight time limits and the
number of flight segments in an FDP?

See answers to questions 12 and 13 above as well as the
information provided in NACA’'s comments.

G. Mitigation Strategies

1. Augmentation
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Even with the variable FDP and flight time, there will continue to be a need to
augment crews for longer flights. Ideally, augmentation should follow the
same approach as FDP, i.e., circadian rhythms, acclimation to time changes,
and multiple flight segments should be considered in determining how much
augmentation is required. Further consideration should be given to the
quality of the available rest facility.

Essentially, the current regulations require augmentation beyond 8 hours of
scheduled flight time. Under the FAA's flag and supplemental rules,
augmentation permits the following increases in flight time above the 8-hour
limitation contemplated under the agency's domestic rules:

If there are three flightcrew members (one of whom may be an engineer),
maximum flight time is extended to 12 hours. There is no requirement for a
rest facility.

If there are four pilots (or three pilots and two flight engineers), maximum
flight time is extended to 16 hours. There must be an FAA-approved rest
facility on board the aircraft (generally a bunk).

There are no hard constraints on flight time that exceeds 16 hours. Instead,
the FAA has addressed the carriers' fatigue mitigation practices on a case-
by-case basis.

The FAA believes that its current approach to augmentation fails to consider
several pertinent factors. It fails to adequately consider the qualifications of
all of the flightcrew members, giving credit for individuals who are not
qualified to operate the controls; it fails to consider the varying quality of
sleep facilities below a 12-hour flight time limit; it fails to recognize that,
provided an opportunity for sleep is provided, some domestic operations
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could benefit from augmentation; and, as is the case generally with the
agency's flight and duty regulations, it fails to consider the impact of
circadian rhythms.

The FAA proposes to amend the existing regulations by varying the levels of
augmentation credit depending on the quality of the rest facility, except that
no credit would be given for rest in coach seats. The level of extensions
would also vary based on when the flight takes place to account for circadian
rhythms and whether the flight crew is acclimated. Domestic augmentation
would be permitted if a sufficient rest opportunity is provided. Finally, all
flightcrew members would have to be type-rated as a second-in-command
(SIC) or pilot-in-command (PIC) and throughout the flight at least one
crewmember on the flightdeck would have to be type-rated as a PIC. The FAA
would also continue to permit extensions in flight time based on the number
of flightcrew members, with greater credit given for four-man flightcrews
than for three-man crews.

The FAA believes this approach will provide carriers with a significant
amount of flexibility. Should the carrier decide not to invest in superior rest
facilities, it could opt to provide a lesser quality rest facility and add
additional, qualified flightcrew members to extend the augmentation period.

The FAA's proposal is largely based on the general recommendation of the
ARC. In reaching its conclusions, the ARC members reviewed the scientific
material regarding augmentation that was presented during its meetings.
Following are key points made by the sleep specialists during their
presentations.

In-flight naps with augmented flightcrews are dramatically helpful in
mitigating sleep debt.
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When extending the FDP with an augmented flightcrew, augmented
flightcrew members are presented with an opportunity for in-flight sleep,
however the flightcrew members must take advantage of this sleep
opportunity because augmentation is of no value if the entire flightcrew is
awake.

The value of augmented flightcrew operations depends on the available sleep
facility, with a quiet, flat bunk being the most desirable.

In-flight sleep has restorative value, and the flatter one is able to lie, the
more beneficial the sleep.

To divide in-flight duty and rest among the flightcrew appropriately, route
guides for positioning of sleep should be developed for augmented
flightcrews (i.e., not all crewmembers need to be provided for equal sleep
opportunities; rather pilots responsible for more complicated duties such as
take-offs and landings may need more of a sleep opportunity, and may need
that opportunity at a more ideal time in the flight).

In establishing the maximum scheduled FDP limitations for an augmented
flightcrew, the ARC discussed the relative merits and safety of operations
conducted with augmented flightcrews receiving in-flight rest, as compared
to conventionally scheduled operations. The ARC noted that the type of rest
facility needs to be addressed in the proposed rule and in advisory material.

The most comprehensive evaluation of available sleep facilities was
conducted by the Dutch government in 2007 to provide science-based advice
on the maximum permissible extension of the FDP related to the quality of
the available onboard rest facility and the augmentation of the flightcrew
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with one or two pilots. Extension of Flying Duty Period by In-flight Relief (July
29, 2007) (TNO Report). The TNO report benchmarked existing research in
arriving at its recommended values. The TNO report evaluated the quality of
existing sleep facilities to determine how much sleep a flightcrew member
could reasonably expect to get. The evaluation ranged from coach seats (a
class 1V rest facility) to bunks that were isolated from the rest of the crew
and passengers (a class | rest facility). Based on the quality of the facility,
the TNO Report assigned different values that would allow for an extension
of the FDP. Based on its research, TNO decided against giving any credit for
class 1V rest facilities.

The ARC noted that both the TNO Report and CAP-371, to varying degrees,
assign value to in-flight rest opportunities that depend on the quality of the
rest facility available on the aircraft. The ARC determined that there are
approximately 20 different combinations of facilities among various
certificate holders. The ARC members developed a rating system dependent
on the ability to lie in a horizontal, flat position; control the amount of light
and noise; and rest in a temperature-controlled environment; as well as the
flightcrew member's time off task. Depending on the amount of points
assigned to these areas, the amount of credit for receiving rest in a type of
seat could be calculated. The ARC members suggested a Type I, II, and Il
scheme, resulting in the following classes of sleep facilities:

e Class 1 rest facility: A bunk or other surface that allows for a flat sleeping
position, is separated from both the flight deck and passenger cabin to
provide isolation from noise and disturbance and provides controls for
light and temperature.

e Class 2 rest facility: A seat in an aircraft cabin that allows for a flat or
near flat sleeping position (around 80 degrees from the seat's vertical
centerline),is separated from passengers by a minimum of a curtain to
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provide darkness and some sound mitigation, and is reasonably free from
disturbance by passengers and/or flightcrew members.

e Class 3 rest facility: A seat in an aircraft cabin or flight deck that reclines
at least 40 degrees, provides leg and foot support, and is not located in
the coach or economy section of a passenger aircraft.

Accordingly, the ARC revised the sleep credit for the class rest facility to
more closely align the percentages with the TNO Report recommendations as
follows:

e Class 1: 75 percent.

e Class 2: 56 percent.

e Class 3: 25 percent.

e No credit for coach seats.

The ARC determined that augmentation should be required when either the
maximum scheduled FDP or flight time hour limit depicted in Tables A and B
of this document is insufficient for the planned operation. The ARC
considered that longer flights crossing multiple time zones or overnight
flights could be better indicators of the need to augment than flight times.
For example, an 8-hour, 45-minute flight during the day could be safely
operated by an un-augmented flightcrew, but a 7-hour, 30-minute overnight
flight should perhaps be augmented. One ARC member proposed that any
planned pairing with greater than 6.5 block hours where the FDP infringes on
the normal sleep cycle require augmentation.

The ARC developed Table C, which combines the limits from the first (single
flight segment) column of the proposed FDP table (Table A) with principles
from the TNO Report.
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TABLE C — FLIGHT DUTY PERIOD: ACCLIMATED AUGMENTED FLIGHTCREW
) Maximum flight duty period (hours and minutes) based on rest facility and number of pilots
Time of start Class 1 rest facility Class 2 rest facility Class 3 rest facility
(home base)
3 pilots 4 pilots 3 pilots 4pilots 3 pilots 4 pilots

0000-0559 13:50 16:05 12:55 14:20 11:45 12:15
0600-0659 15:10 17:40 14:10 15:40 12:55 13:25
0700-1259 16:30 19:20 15:25 17:05 14:00 14:30
1300-1659 15:10 17:40 14:10 15:40 12:50 13:20
1700-2359 13:50 16:05 12:55 14:20 11:45 12:15

The ARC discussed placing an absolute cap of 16 or 18 hours (for a three- or
four-man flightcrew, respectively) on the FDP, even though the TNO Report
scheme results in a higher FDP. The ARC determined that higher FDPs could
be achieved only by use of an FRMS. Under such a constraint, only
augmented operations commencing between the hours of 7 a.m. and 1 p.m.
would be constrained beyond Table C, and then only when the highest quality
rest facility is provided. The ARC stated that its prescriptive approach could
apply to most operations, but certificate holders engaged in ultra-long range
operations could use an FRMS to develop an alternate means of fatigue
mitigation tailored to their specific operations. The ARC members noted that
some types of operations, such as air cargo operations, which operate under
different demands and circumstances, might approach augmentation and
fatigue differently than other types of operations.

The maximum scheduled FDP limitations for augmented flightcrew member
operations with an unacclimated flightcrew are set forth in Table D.
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TABLE D — FLIGHT DUTY PERIOD: UNACCLIMATED AUGMENTED FLIGHTCREW
) Maximum flight duty period (hours and minutes) based on rest facility and number of pilots
Time of start Class 1 rest facility Class 2 rest facility Class 3 rest facility
(home base)
3 pilots 4 pilots 3 pilots 4pilots 3 pilots 4 pilots

0000-0559 13:50 15:20 12:20 13;35 11:15 11:45
0600-0659 14:30 17:00 13:35 15:00 12:15 12:50
0700-1259 15:50 18:30 14:50 16:25 13:30 14:00
1300-1659 14:30 17:00 13:35 15:00 12:20 12:45
1700-2359 13:15 15:20 12:20 13:35 11:15 11:40

The ARC calculated the maximum scheduled FDPs in Table D for augmented
flightcrew members who are not acclimated based on the same methodology
provided for acclimated flightcrew members in Table C above. However, for
unacclimated flightcrew members there is a roughly 30-minute reduction in
the planned maximum FDP for augmentation calculation. The absolute cap of
16 and 18 hours would correspondingly be reduced to 15.5 and 17.5 hours,
respectively.

The FAA has decided to propose the augmentation levels proposed by the
ARC in Table C, except that the numbers have been rounded up or down to
the closest half hour for regulatory efficiency. As suggested by the ARC,
acclimated operations are capped at 16 hours if only a three-man crew is
available and 18 hours if a four-man crew is available. In addition, the FAA is
not proposing to implement Table D into the regulatory text because it is
essentially a thirty minute reduction from Table C. Rather, the regulatory text
specifies that the numbers in Table C are reduced by 30 minutes if a crew is
not acclimated. This approach is consistent with the one proposed for un-
augmented operations.

The ARC noted that augmentation should be used strictly for long flights and
not to extend the FDP for multiple short flight segments. The ARC discussed
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whether more than two flight segments should be permitted in augmented
flight operations and, if so, should an FRMS be required to do so. Some
members of the ARC cautioned that augmentation should not be permitted to
facilitate unnecessary additional flight segments or eliminate crew swaps.
These individuals argued that augmentation was initially permitted to
address those flights that could not reasonably be conducted within the
existing rules at that time because the distances involved prevented long
layovers or crew swaps. This issue was particularly relevant to the
discussion of whether augmentation should be used for domestic operations.
The primary concern related to multi-segment augmented flights was the
available sleep opportunity for flightcrew members. Everyone acknowledged
that flightcrew members are not going to sleep during take-off and landing.
Accordingly, flight segments need to be sufficiently long to permit the
flightcrew members to actually sleep. The ARC agreed that a flightcrew
member assigned to a multi-segment trip needs a specific amount of
available time to rest to fly the multiple segments.

The FAA agrees that short flight segments will not permit a flightcrew
member to sleep. Thus, too many flight segments, even within an extended
FDP, would not allow a meaningful sleep opportunity for the flightcrew. The
FAA is proposing that a certificate holder not schedule an augmented crew
pairing with more than three segments (including FDPs that include required
technical stops such as stopping for fuel or to clear customs). In addition,
two consecutive hours must be available for in-flight rest for the flightcrew
member manipulating the controls during landing; a 90-minute consecutive
period must be available for in-flight rest for each flightcrew member; and the
last flight segment must provide a two consecutive hour rest period. The
proposed requirement for the 2-hour rest opportunity on the last flight
segment is designed to address a common recognition among the ARC
members that, even on a flight with only two segments, the last segment is
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often of such duration that there is no realistic rest opportunity, even though
this is when the crew is likely to be the most fatigued.

The ARC discussed the qualifications of the relief flightcrew member used in
augmented operations. Some ARC members emphasized that there must be
one type-rated flightcrew member on the flight deck at all times. One ARC
member noted that current regulations require only one type-rated flightcrew
member on the aircraft. Another ARC member stated that under no
circumstances should a flight engineer serve as a relief flightcrew member.
The ARC proposed that at least one flightcrew member type-rated in the
aircraft be on the flight deck at all times. The ARC largely deferred to the
FAA in deciding whether to allow augmentation based on the presence of a
flight engineer.

As mentioned earlier in this section, the FAA does not believe a flight
engineer may serve as a relief flightcrew member unless he or she is
qualified as a PIC or SIC and type rated. The purpose of a relief flightcrew
member is to have someone available to help fly the airplane when another
flightcrew member is at rest. In order for him or her to do this, the relief
flightcrew member must know how to actually operate the aircraft.

The FAA seeks comment on the following:

(15) (a) Should augmentation be allowed for FDPs that consist of more than
three flight segments? (b) Does it matter if each segment provides an
opportunity for some rest?

15(a) Absolutely, LAC does not see any scientific research that
indicates any “magic” number of flight segments makes a
difference on the benefit of an appropriate rest period.

15(b) No, while we agree that the longer the period, the more
beneficial the rest, there is scientific evidence that any rest, free
from duty, is beneficial and should be credited

(16) Should flight time be limited to 16 hours maximum within an FDP,
regardless of the number of flightcrew members aboard the aircraft,
unless a carrier has an approved FRMS?

We strongly disagree with any attempt to limit flight time with
the maximum FDP’s
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(17) (a) Should some level of credit be given for in-flight rest in a coach seat?
(b) If so, what level of credit should be allowed?

Please provide supporting data.

17 (a) Absolutely, the method to ensure sufficient rest used by
LAC establishes that any time free from duty with the ability to
obtain rest should be given credit in an augmented crew
setting.

17(b) LAC concurs with NACA recommendations.

(18) Is there any reason to prohibit augmentation on domestic flights
assuming the flight meets the required in-flight rest periods proposed
today?

18 No, any proposal must be supported by evidence; this
appears to be a labor issue and has no place in rulemaking.

(19) Are the proposed required rest periods appropriate?

19 No, the proposal fails to recognize that all rest should be
credited.

(20) Should credit be allowed if a flightcrew member is not type-rated and
qualified as a PIC or SIC?

Yes, credit should be allowed in all cases and particularly for
the flight engineer. Flight engineers are an integral part of the
LAC flight crew; they train with the flight crew, creating
exposure to the same CRM and TEM training and will be
trained under LAC’s FRMP.

2. Split Duty Rest

The concept of allowing mitigation for split duty sleep is similar to that for
augmentation, in that a crewmember can regenerate to some extent because
of the ability to sleep for a period of time during his or her FDP. In fact, the
quality of the sleep facility may be significantly better than the quality of a
sleep facility aboard an aircraft. However, the initial theory behind
augmentation was that it was impossible to simply place a fresh crew aboard
the aircraft. While that may be true in some instances where split duty rest is
contemplated, it is not universally true. In any case, current regulations
provide no incentive for a carrier to provide its flightcrew members with a
rest opportunity outside of the mandatory rest requirements. Nevertheless,
some carriers have spent considerable amounts of money developing rest
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facilities for their employees, and others provide hotel rooms, even though
not required by the FAA. Carriers have taken these steps recognizing that,
even though not required, providing the rest facilities increases the level of
safety.

The ARC discussed the concept of split sleep with the sleep specialists to
assess the value of the type of rest obtained on a split duty trip. The
scientists noted that split sleep is an area of intensive work. All other factors
being equal, if the total amount of actual sleep is the same, split sleep is
theoretically as valuable as continuous sleep. However, the presenters noted
that the value of sleep is impacted by where it falls in the circadian cycle.
They stated that split sleep with 4 hours sleep during a circadian night is
better than 8 hours of continuous sleep during the day. However, the larger
portion of split sleep ideally would fall during the WOCL, and they reiterated
that split sleep with a component at night is better than consolidated sleep
during the day. This is because the ability to sleep effectively is diminished
during daytime hours because it is very difficult to get continuous sleep
during this time. They also stressed that actual sleep is important, and noted
that a 4-hour sleep opportunity may only net 2 hours of actual sleep.

The ARC discussed extending the FDP based on the opportunity for sleep
during the duty period and the mitigations needed to extend the FDP. These
mitigations would apply to split duty trip pairings (including continuous duty
overnights, also known as CDOs), in which a flightcrew member has a
downtime of several hours between flights within the same FDP.

Some members of the ARC rejected the concept of a regulatory credit for
split duty sleep, while others noted that it is fully consistent with the concept
of extending FDPs based on augmentation. The ARC considered allowing a
certificate holder to extend the FDP up to 50 to 75 percent of time that a
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flightcrew member spent resting in a suitable accommodation up to a
maximum FDP of 12 to 13 hours as long as certain conditions were met. First,
the sleep facility should be a single occupancy, temperature-controlled
facility with sound mitigations that provide a flightcrew member with the
undisturbed ability to sleep in a bed and to control light. Second, the
flightcrew member must be given an actual, not simply scheduled, sleep
opportunity in the suitable accommodation. Some ARC members also
suggested that there should be a requirement that the sleep facility be
approved by the FAA, there be an employee feedback process to assure the
facilities were adequate, and that the opportunity for rest coincide with the
flightcrew member's circadian rhythms.

The FAA is proposing to permit credit for split duty sleep consistent with the
proposal presented by those members of the ARC supporting credit. A
reasonable sleep opportunity must actually be provided (as opposed to
simply scheduled), and the sleep facility must be adequate to reasonably
allow sleep. A carrier could extend an FDP by 50 percent of the actual
available sleep opportunity if it provides at least 4 hours sleep opportunity.
However, the FDP could not be extended beyond 12 hours. The sleep
opportunity is calculated from the time the flightcrew member actually
reaches the sleep facility, rather than when it is scheduled. This is because a
scheduled sleep opportunity may be reduced considerably if there are delays
or an unanticipated need for further aircraft movement. As with all other
instances when transportation to or from a rest facility is involved, the period
of time engaged in transportation does not count as duty, but it also does not
count as rest. The rest facility must be adequate to reasonably permit the
flightcrew member with an opportunity to rest. To that end, it must be quiet,
temperature-controlled, and light-controlled. The FAA considered whether to
require that it also be a single occupancy facility. The agency has tentatively
decided against such a requirement because it understands that there are
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currently facilities where there may be more than one bed per room, and it
believes this is fundamentally a labor-management issue. Flightcrew
members regularly spend the night near their home base in houses or
apartments where there may be multiple beds in a single room. If this
dormitory-type housing is sufficient for full rest periods, it should, from a
regulatory perspective, be sufficient for a split rest facility.

The FAA seeks input on the following:

(21) Please comment on whether a single occupancy rest facility provides a
better opportunity for sleep or a better quality of rest than a multiple
occupancy facility such as a multi-bed crew sleeping facility or multi-bed
living quarters.

Please provide supporting data.

While a single occupancy rest facility may be optimum, LAC’s
history supports the fact that any facilities, including on-board
provisions provide substantive opportunities for fatigue
mitigation. LAC performs many operations at remote and
sometimes uninhabited areas that do not and will not ever have
single occupancy rest facilities.

H. Consecutive Nighttime Flight Duty Periods

There was a discussion among ARC members on whether there should be a
limitation on the number of consecutive nights that a pilot could fly, based, in
part, on a presentation to the ARC that performance falls off under the
SAFTE/FAST model after the third night. Currently the FAA places no
restrictions on the number of allowable consecutive nighttime operations, as
long as the crewmember receives 24 consecutive hours free from duty in a 7-
day period. CAP-371 provides a scheme whereby flight duty periods are
reduced based on the number of previous consecutive nights flown. The FAA
is unaware of the basis for this scheme, and it is not readily apparent from a
reading of the requirement.

Modeling indicates that consecutive nights of nighttime work will lead to a
decrease in productivity over a relatively short period of time (approximately
3 days). The modeling notes a steady deterioration in performance because it
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is very difficult for most people to sleep effectively during the day. The
members of the ARC who had flown nighttime operations generally agreed
that the first night of multiple nighttime operations was the most difficult
because they were unaccustomed to being awake all night.

During the ARC discussion, the cargo contingent of the part 121 community
asserted that if one changes the assumption in the SAFTE/FAST model and
assumes that one can train oneself to sleep effectively during the day, it may
be possible to work more consecutive nights without a significant
degradation in performance. This may be particularly true if an individual is
provided an opportunity to sleep during the night while packages are being
sorted from one plane to the next. The cargo carriers asserted that higher
levels of sleep pressure brought on by the longer period of wakefulness on
day one of the pairing act to offset the general inability to sleep effectively
during the day, particularly when people have been trained to understand the
need to take advantage of the sleep pressure to improve their ability to sleep
during the day. The FAA has asked Dr. Hursh, who developed the SAFTE/FAST
model, to input these assertions into the model. Dr. Hursh determined that,
given a sufficient sleep opportunity at night, a person can sustain his or her
performance at acceptable levels for five consecutive nights. However, the
smaller the nighttime sleep opportunity, the lower level of performance,
particularly by night five. In addition, training on how to maximize sleep
opportunities is critical because an individual needs to get enough sleep
during the day to make up for the nighttime sleep deficit. A copy of Dr.
Hursh's analysis has been placed in the docket for this rulemaking.

The FAA has decided to take a comprehensive approach towards
consecutive nighttime operations that it believes addresses the concerns by
both contingents within the ARC. The agency proposes to permit consecutive
nighttime flying, constrained only by 30-hour consecutive rest required for

These paragraphs assume that the flightcrews are not chosen
for the unique operation. The assumption that a person is not
able to sleep during the day is based upon “normal” individuals
that are not acclimated to the particular operations. The low
turnover in LAC's flightcrews coupled with its safety record is
evidence that appropriate measures can be taken by a small
operator to ensure proper rest is afforded in unusual
operations.
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any 168-hour period, as long as there is an opportunity to rest in a suitable
facility during the flight duty period. As proposed, this sleep opportunity
would have to comport with the proposed split duty requirements for
extending a flight duty period. Should no such opportunity be provided, a
carrier could not assign a flightcrew member to more than three consecutive
nightime FDPs. While this approach is more restrictive than currently
permitted, it permits cargo carriers who provide adequate rest facilities to
continue their current operations. It also assures that flightcrew members
are given an opportunity for limited nighttime rest.

The FAA has concerns that simply limiting nighttime operations to three
consecutive nights could result in a significant increase in the number of first
night operations, since presumably carriers will not change the nature of
their operations, but simply will schedule more multiple-night crew pairings
to accommodate the existing operations. Thus, a flightcrew member who is
currently assigned two 5-night pairings in a 2-week period could potentially
be assigned three 3-night pairings in the same 2-week period, increasing the
risk associated with the first night of operations by 50 percent during that
timeframe. Certainly long-standing industry practice has been to fly more
than three consecutive nights. The FAA is concerned that taking an approach
that may appear safer in modeling could lead to adverse safety impacts in
the real world.

The ARC contingent advocating restrictions on consecutive night flight duty
periods suggested a fourth night was acceptable as long as a 14-hour rest
was provided between nights three and four. The FAA notes that a 14-hour
rest opportunity would limit a flightcrew member to a maximum 10-hour duty
period, excluding the time required for local commuting. The FAA is not sure
that this approach would provide a meaningful FDP for the fourth night.
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The FAA requests input on the following:

(22) should there be any restriction on consecutive nighttime operations? If
not, why?

There should be no restrictions; the only restriction should be
that which directly impacts the individual flight crew member.
This is particularly true for operations in the State of Alaska,
Northern Canada and other northern hemisphere locations
where “night” and “day” take on a different meaning during the
year. LAC has a proven history of multiple “nighttime”
operations. Unless the FAA wishes to redefine “night” this
prescription would make no sense whatsoever.

(23) If the nighttime sleep opportunity is less than that contemplated under
the split duty provisions of this notice, should a carrier be allowed to
assign crew pairing sets in excess of three consecutive nights? Why or
why not?

As stated above, there should be no restriction to multiple night
operations.

(24) If the nighttime sleep opportunity meets the split duty provisions of this
notice, should the carrier be allowed to extend the flight duty period as
well as the number of consecutive nighttime flight duty periods? Why or
why not?

As stated above, there should be no restriction to multiple night
operations.

(25) Should a fourth night of consecutive nighttime duty be permitted if the
flightcrew member is provided a 14-hour rest period between nights
three and four?

As stated above, there should be no restriction to multiple night
operations.

I. Reserve Duty

While the term “Reserve” has been used for years in the air carrier industry,
the term is not addressed at all in part 121. The agency has issued 11 legal
interpretations on the subject of reserve, which range from examples of
whether a crewmember is on duty and, if applicable, whether the required

rest associated with that duty period is impeded by being in a reserve status.

Page 60 of 142
1617




Lynden Air Cargo Comments

ATTACHMENT A

Docket Type:  Notice of Proposed Rulemaking (NPRM)
Docket No.: FAA-2009-1093

RIN 2120-AJ58

Document Date: November 15, 2010

NPRM

Comments

The ARC discussed various definitions of reserve and initially proposed that
reserve means that a pilot that does not have a regular flying schedule and is
available for flight when contacted by the company. That pilot has no
telephone or reporting responsibility to the company. The ARC refined the
definition of “reserve” to read “a flightcrew member that is required by a
certificate holder to be available to receive an assignment for duty.” In
addition, the ARC established the following types of reserve duty: Long-call,
short-call, and airport/standby. The ARC noted that the policies that apply to
reserve flightcrew members vary significantly between certificate holders,
but also found that there are some relatively consistent conditions.

CAP-371 places restrictions on “Standby Duty”, which is generally the
equivalent of short-call reserve discussed below. When standby duty is
undertaken at home, or in a suitable accommodation provided by the
operator, during the period 2200 to 0800 hours local time and a crew member
is given 2 hours or less notice of a report time, the allowable FDP starts at
the report time for the designated reporting place. EASA recognizes “standby
duty”, but does not place any regulatory restrictions on this type of duty.

Reserve duty is inherently based on unpredictable events, such as covering
trips for flightcrew members who become ill, have difficulty traveling to the
airport for an assignment because of weather or other reasons, or are
stranded due to severe weather creating flightcrew member shortages
throughout a certificate holder's system. The very nature of reserve duty
makes injecting predictability into a reserve flightcrew member's schedule a
challenge.

The ARC set a goal to make reserve duty as predictable as possible, and to
manage fatigue as much as possible. The proposal on how to address reserve
limits was one of two areas of consensus by the ARC. The ARC concept
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includes defining limits associated with flight duty period, duty period and
rest limitations.

One of the most fatiguing elements of reserve duty is the lack of
predictability. Unlike a flightcrew member who has a set schedule (a line-
holder), a flightcrew member on reserve may spend several hours on-call and
then, once called, be expected to report to the airport ready to commence
his or her duty day. The lack of predictability means the reserve crewmember
cannot schedule naps or otherwise control his or her sleep opportunities to
assure the reserve crewmember is adequately rested when he or she reports
to work.

The ARC asked the sleep specialists what impact this lack of predictability
has on a reserve flightcrew member compared to a line-holding flightcrew
member. The presenters responded that depending on when a reserve
flightcrew member is called and how much notice is given, he or she may not
have the same opportunity to nap that a line-holder would have, because the
line-holder would know about the trip and could plan his or her rest
accordingly. A reserve flightcrew member also might not nap, even if he or
she thought a call was unlikely, because this uncertainty may disrupt his or
her sleep schedule. The ARC asked the scientists how a reserve flightcrew
member could best prepare for a potential assignment, without knowing
when he or she may be called. They recommended a normal night's sleep
through the WOCL and a late afternoon nap in the minor WOCL. The ARC also
asked the presenters if there was a maximum duty time that should be set
for reserve duty. The scientific presenters noted that the ability to
successfully manage time-on-duty is dependent on rest. If 8 hours sleep in
the WOCL is available, then 16 hours of duty is theoretically possible.

Short-Call and Airport/Hotel Standby Reserve
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Airport/standby reserve is known by several terms among various certificate
holders, but ultimately involves a flightcrew member on call at an
accommodation or other facility at or near an airport. The flightcrew member
is not at home and is not resting. The purpose of such reserve duty is to have
an available flightcrew member close to the operation in case of a schedule
irregularity. Flightcrew members on these assignments can receive notice to
report to work in as little as 1 hour before departure time, requiring them to
be in a constant state of readiness. Because of the unique nature of these
assignments, and the fact that the flightcrew member is not resting, an
airport/standby reserve assignment is considered to be an FDP, regardless of
whether a flying assignment is ultimately received by the flightcrew member.

Short-Call Reserve

A short-call reserve flightcrew member typically receives an assignment on
relatively short notice, meaning he or she would not be provided an adequate
time for a legal rest period before reporting for duty. Report times are
typically within two to 3 hours from notification. Short-call reserve differs
from airport/standby reserve in that the flightcrew member is likely to be at
home and available for contact by the certificate holder, rather than at the
airport or a hotel actively awaiting an assignment. Although the flightcrew
member may be at home, the opportunity for sleep before reporting for duty
cannot be guaranteed. Therefore, the ARC deemed a limit on the amount of
time spent on short-call reserve duty as necessary.

The ARC noted that a number of variables may impact the maximum FDP for

a short call reserve. These variables include:

e Timing of on-call period within a circadian day. Where an on-call period
starts in relation to standard circadian rhythms can affect alertness and
state of rest. Generally, short call availability periods may be classified as
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very early morning, daytime, or night. The ARC considered that daytime
reserve flightcrew members can be presumed to be well-rested and alert
at the start of their reserve period because they can get a regular night's
sleep. For the other classifications, circadian factors may make
flightcrew members less alert and rested than those on daytime reserve.
One ARC member suggested that flightcrew members called to report
during overnight hours should have a reduced maximum FDP.

e Length of on-call period. Not all carriers have the same reserve policies.
Some certificate holders have relatively short on-call periods, lasting only
a few hours, while other certificate holders may require flightcrew
members to be on call for 12 hours or more.

e Timing of call and report time in relation to on-call period and length of
duty day. One ARC member noted that during an on-call period, the time
the flightcrew member is called and the time the flightcrew member is
expected to report may affect the flightcrew member's alertness and
rested state (e.g., called at 5 a.m. to report at 3 p.m. vs. called at 10 a.m.
to report at noon).

e Recent on-call history. The ARC noted that reserve flightcrew members
with on-call schedules often change schedules from day to night, or vice-
versa, within a short period of time. Such changes, especially if given with
short notice, can result in reserve flightcrew members failing to obtain
proper rest before their on-call periods.

Long-Call Reserve

Long call reserve pilots are given relatively substantial advance notice of
when they are to fly. This notice may be from 9 hours to over 24 hours. A
long-call reserve flightcrew member typically receives an assignment for
duty well in advance and will have a sleep opportunity before reporting for
duty, and may have enough notice of the assignment to plan his or her rest
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accordingly. The ARC recognized, however, that depending on the timing of
notice and the report time in relation to circadian rhythms, reserve flightcrew
members may not be able to obtain a full 8 hours of sleep, despite the
opportunity to do so. The lack of predictability of when the flightcrew
member will be required to report for duty makes it difficult for the reserve
flightcrew member to plan ahead in his or her sleep rest cycles. The ARC
considered two reserve systems developed by working groups consisting of
ARC members representing industry and labor groups.

One working group proposed a WOCL Aware Reserve System to the ARC.

Some key points of the system are as follows:

e Any reserve flightcrew member called between 2200 and 0600 will
receive a minimum of 10 hours of rest before reporting for duty.

e Any reserve flightcrew member called to fly into the WOCL would have to
be contacted within the first 6 hours of his or her reserve duty.

If normal sleep time is not interrupted and a reserve flightcrew member is not
being called to fly into the WOCL, he or she would have the same FDP limit as
a line-holder because they received similar rest.Airport/standby reserve is to
be treated like a trip assignment and is considered as an FDP. No part of
airport/standby reserve may be considered rest, even if the flightcrew
member is at a hotel.

The proposal for a Predictable Reserve System with Circadian Stability
(Predictable System) is based on three prongs: Science, circadian stability,
and adequate rest. The proposal incorporates provisions from CAP 371, and
provides some recommendations from a reserve rest ARC that convened in
1999. The second proposal contained the following elements:

Reserve Limits
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e Created several definitions applicable to reserve including “reserve
availability period" (RAP), “reserve duty period” (RDP), “short call
reserve”, and “long call reserve.”

e Maximum RDP is 16 hours.

¢ Maximum reserve availability period (RAP) for short call reserve is 14
hours.

e Carrier receives half credit for not calling a reserve crew member on
phone availability between 0000 and 0600; maximum 3 hours.

Shifting RAP

e Later--12 hour maximum in any 168 consecutive hours.

e Earlier--3 hour maximum into the WOCL; 5 hour maximum otherwise.
e Not allowed on consecutive days.

Concerns were expressed regarding individuals on phone availability being
called during the window of circadian low. However, it was noted that based
on scientific modeling, for a reserve called during the window of circadian
low, a 4-hour lookback (the period in which the carrier must contact the
reserve from the start of the RAP to use the entire available FDP) actually
would be better than the 6-hour lookback

originally proposed under the WOCL Aware proposal.

A scenario was also posed of a pilot with a RAP starting during the window of
circadian low, but not called until after the window of circadian low had
passed. It was proposed that some credit be given for the sleep obtained
before being called. After brief discussion, the ARC decided to move forward
with a maximum FDP limit of 16 hours after the start of the RAP.

After considering the above proposals and other discussions, the ARC
proposed the following requirements for reserve duty:
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“Scheduled” is defined as times assigned by a certificate holder when a
flightcrew member is required to report for duty.

“Assigned” is defined as scheduling by a certificate holder when a flightcrew
member is required to report to duty.

Airport/standby reserve counts as part of the flightcrew member's FDP.
RAP and RDP only apply to short call reserve.

The maximum RDP for un-augmented operations is the flightcrew member's
possible FDP under the FDP table plus 4 hours, or 16 hours, whichever is less.

The maximum RDP for an augmented flight crew is the flightcrew member's
possible FDP under the augmented FDP table plus 4 hours.

A carrier receives half credit for not calling a reserve crew member on phone
availability between midnight and 6 a.m. up to a maximum of 3 hours (e.g., if
the crew member is on reserve starting at 1 a.m., but isn't called until 3 a.m.,
the RAP is extended by 1.5 hours).

A short-call reserve duty period in which the crewmember is not called to
report to work may not exceed 14 hours.

Conversion from long-call to short-call reserve assignment must be preceded
by a legal rest period.

A long-call reserve flightcrew member must receive a legal rest prior to
reporting for duty and at least 12 hours notice of an assignment of a trip
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pairing that will extend into the window of circadian low.

A reserve flightcrew member's RAP may be shifted under the following
conditions:

e A shift to a later RAP may not exceed 12 hours.

o A shift to an earlier RAP may not exceed 5 hours, or if the shift will move
the availability into the flightcrew member's window of circadian low, it
may not exceed 3 hours.

e A shift to an earlier RAP may not occur on consecutive days.

e The total amount of shift in RAPs for a flightcrew member may not exceed
12 hours (regardless of direction) in any 168 consecutive hour period.

Tables E(1) and E(2) are visual depictions of the maximum RAP discussed
above based on the two FDP tables contemplated by the ARC.
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TABLE E(1) —FLIGHT DUTY PERIOD RESERVE: TWO FLIGHT CREW MEMBERS, OPTION 1

Time of start Maximum flight duty period reserve (hours) based on number of flight segments

(Home base) 1 2 3 4 5 6 7+

0000-0359 13 13 13 13 13 13 13
0400-0459 14 14 13 13 13 13 13
0500-0559 15 15 15 15 14 135 13
0600-0659 16 16 16 16 15 15 145
0700-1259 16 16 16 16 16 16 15
1300-1659 16 16 16 16 155 15 145
1700-2159 15 15 14 14 135 13 13
2200-2259 14.5 14.5 135 135 13 13 13
2300-2359 135 135 13 13 13 13 13

TABLE E(2) —FLIGHT DUTY PERIOD RESERVE: TWO FLIGHT CREW MEMBERS, OPTION 2

Time of start Maximum flight duty period reserve (hours) based on number of flight segments

(Home base) 1 2 3 4 5 6 7+
0000-0159 13 13 13 13 13 13 13
0200-0459 14 14 14 14 13 13 13
0500-0659 16 16 16 16 155 15 145
0700-1259 16 16 16 16 16 16 155
1300-1659 16 16 16 16 155 15 145
1700-2159 15 15 15 15 13 13 13
2200-2259 145 145 145 145 13 13 13
2300-2359 135 135 135 135 13 13 13

Because this was one of only two ARC consensus areas, the FAA has decided
to propose the ARC recommendation with only a few changes.

First, the agency has decided against adding Table E to the regulatory text.
The agency believes the regulatory text is sufficiently clear. Also, the table
does not include the credit that could be given for not calling during the
reserve crew member's window of circadian low and could be misleading.
Carriers (and the pilot associations) are of course free to draft whatever
tables they think are helpful to understand the regulatory requirements.
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Second, the ARC did not consider time within the RAP to be duty. However,
the FAA believes that it may be appropriate to designate time spent in a
short-call reserve status as duty. While in a short-call reserve status, the
crewmember can expect that he or she will not receive an opportunity to rest
prior to commencing a flight duty period. The crewmember also is required to
limit his or her actions sufficiently so that he or she can report to his or her
duty station within a fairly short timeframe. Accordingly, the FAA believes
this time needs to be accounted for within the cumulative duty limits
discussed later in this document.

While the FAA is proposing the ARC recommendation on reserve, it also notes
some concern with the level of its complexity. The agency is particularly
concerned that the partial credit given for not calling during the window of
circadian low will be difficult to implement. It may make more sense to
simply assign a credit for not calling during the window of circadian low. The
agency also has some concern that the RDP for augmented operations could
extend to 22 hours. While there would be some opportunity to rest on board
the aircraft, this proposal would permit some reduction in the overall rest
opportunity.

The FAA seeks comment on the following:

(26) Please comment on whether a 16 maximum hour FDP for long call
reserve is appropriate when the maximum FDP for a lineholding
flightcrew member is 13 hours.

Yes, particularly since long call reserve, by definition, is not
duty, therefore no comparison should be drawn between the
two.

(27) Please comment on whether the proposed maximum extended FDP of 22
hours for an augmented flightcrew member is appropriate. If not, please
provide an alternative maximum FDP.

Yes, the concept of augmented crew provides for rest facilities
which have already been deemed adequate for extended FDP.
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(28) Please comment on whether a certificate holder should receive credit
for not calling a flightcrew member during the WOCL while on reserve.

Absolutely, indeed, it should be full credit not partial. It must be
assumed that the crewmember is sleeping during the WOCL.

(29) Should minimum required rest while on reserve status be greater than
the amount of rest required for a lineholding flightcrew member? If so,
please provide supporting data, if not, please provide rationale.

No, indeed, this question defies the ability to provide a logical
response, although NACA was able to make some sense out of
it, so please refer to the association’s comments.

(30) Please comment on the level of complexity on the proposed reserve
system.

It is highly complex and that would be true for scheduled
operations to which it is directed. Non-scheduled airlines in
general and LAC specifically, are double-taxed into a crew
augmentation regime. Again, the carrier and its flightcrew are
in the best position to understand what it takes to ensure
proper fatigue mitigation. When flightcrews are chosen for the
ability to adapt to unusual day/night patterns, there is neither
scientific nor an economic case to be made to force LAC to
retrofit its unique aircraft (the L382-G) with rest quarters.

J. Cumulative Duty Periods

The FAA's current regulations do not impose a cumulative restriction on duty,
although as a practical matter, a flightcrew member engaged in domestic
operations is effectively limited to a 16-hour duty day and all flightcrew
members are entitled to 24 consecutive hours free from duty during a 7-day
period. Rather, the FAA has historically placed limitations on the number of
flight hours a flightcrew member may be assigned on a daily, weekly,
monthly, and annual basis. Depending on whether one is operating under
domestic, flag or supplemental rules, flight time is limited to 30-32 hours a
week, 100-120 hours a month, 300-350 hours a quarter, and 1,000 hours a
year.

CAP-371 and EU-OPS subpart Q impose more restrictions on cumulative duty,
with weekly limits ranging from 55 to 60 hours, biweekly limits of 95 hours
(CAP-371 only), and slightly less than monthly limits of 190 hours (calculated
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against 28 days rather than an actual month). The ICAO SARP recommend
that member states restrict duty hours within any seven consecutive days or
a week and 28 consecutive days or a calendar month.

Scientific studies suggest that long periods of time on duty infringe upon an
individual's opportunity to sleep, thus causing a ““sleep debt" which is also
known as cumulative fatigue. Some conclusions are based on experiments in
sleep labs, and there is limited data either supporting or refuting that the
amount of cumulative duty has a direct effect on cumulative fatigue.

Despite the lack of validated data, the FAA believes it is appropriate to take
a conservative approach and is proposing to impose cumulative limitations
on duty, flight duty periods, and flight time. Not only are cumulative limits
consistent with current regulations here and abroad, but they offer
protections against practices common in the aviation industry, where pilots
commonly work more than an 8-hour day, often at varying times in a single
week. The FAA proposes to set maximum duty limitations, flight duty periods,
and flight time (block) periods based on specific time intervals. Fewer hours
on duty can be equated to more opportunity for rest, which can mitigate the
amount of cumulative fatigue experienced by a flightcrew member. The
proposed limits decline over extended periods of time, i.e., the 28-day limits
are less than four times the weekly limits. This approach would allow
flightcrew members to work long hours over a relatively short period of time,
but prevent long duty periods over extensive lengths of time.

The ARC defined duty as “ny task that crewmembers are required by the
certificate holder to perform including, but not limited to: Flight duty,
administrative work, ground training, ancillary training, positioning, and
airport standby.” The FAA believes this definition appropriately details the
type of work commonly required of crewmembers except that, as discussed
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earlier, it believes that time spent on short-call reserve should apply to the
cumulative duty limits proposed today.

Under today's proposal, duty time would be limited to 65 hours in any
consecutive 168-hour period (7 days) and 200 hours in any consecutive 672-
hour period (28 days). The FAA is proposing consecutive hourly limits that
equate to 7 and 28 days because the current requirements assume that a day
starts just after midnight, which is an arbitrary constraint that does not work
well for carriers. As a result, carriers have been allowed to define when their
“day" begins. This approach is unwieldy. As a practical matter, the FAA
expects that carriers and flightcrew members will base their “week” on the
time the flightcrew member reported for duty after completing his or her
extended rest period.

The weekly limit could be extended by up to 10 hours to 75 hours during a
rolling 168 hours and the 28-day limit could be extended to 215 hours if the
duty period includes deadhead segments in a rest seat outside the flight
deck meeting or exceeding the provisions of class 2 rest facility.

Allowing an additional 10 hours duty time for non-FDP deadhead flights when
adequate sleeping accommodations are provided seems to be a reasonable
accommodation to that sector of the industry that relies on deadheading to
position pilots to areas outside of the U.S. Since the extension is limited to
no more than 10 additional hours, there should be sufficient fatigue
mitigation.

Since short-call reserve periods are tentatively considered to be duty, the
FAA also believes it is appropriate to allow carriers to increase the maximum
cumulative duty periods to account for the time spent on short-call reserve,
while still recognizing that time spent on reserve is less strenuous than time
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actively spent on duty.

The FAA also notes that it may be appropriate to provide the same
accommodation to management personnel. The rationale for allowing longer
duty periods based on deadhead segments centered on the fact that
deadheading in a “rest seat" provided mitigation in the form of an
opportunity to rest; office work would not allow for such mitigation, but
limiting the duty period to 65 hours a week for management could have an
adverse safety impact (e.g., force flying shorter, unaugmented flights) since
the management workload likely will not be reduced.

The extension of the maximum duty limit would only be extended by the
amount of time spent engaged in the type of duty allowing for an extension.
Thus, if a flightcrew member spent 5 hours on short-call reserve, the
maximum weekly duty period would only be extended by 5 hours, to a total of
70.

The proposed cumulative limitation on flight duty periods is largely
consistent with the approach already adopted by the British and EASA.
Specifically, the ARC recommended that flight duty period be limited to 60
hours in any consecutive 168 hours (7 days) and 190 hours in any 672
consecutive hours (28 days). The ARC decided there was no need to
implement a biweekly requirement, as exists in CAP-371, instead endorsing
the approach adopted by EASA. The FAA agrees that a weekly and monthly
approach sufficiently mitigates the effects of cumulative fatigue and is
proposing the limits suggested by the ARC. The FDP is a sub-set of duty, and
the maximum FDP limits are subsumed within the maximum duty limits. To
the extent any duty other than that encompassed in the definition of a FDP
cannot be completed within the time dedicated to non-FDP duty (typically 5
hours a week or 10 hours in a 4-week period), the amount of FDP is
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correspondingly reduced. Thus, during a 168-hour period, if a flightcrew
member spent 30 hours in ground training, the available amount of FDP for
that period would only be 35 hours.

“Flight time” retains the meaning in 14 CFR 1.1. While the ARC largely agreed
on a 100 hour limitation in any 672 consecutive hours (28 days), it was
unable to agree on a maximum annual limit. Some argued that the
constraints on cumulative duty and flight duty periods obviated the need for
any limit. This argument was particularly strong with regard to annual limits
on flight time. However simple calculations of the proposed weekly and 28-
day limits revealed that absent an annual limit, a flightcrew member could
potentially accrue as many as 2,000 flight hours in a 12-month period. Based
on this assessment, those arguing against any limit conceded that some
annual limit may be appropriate, but that in any case the current limit of
1,000 hours per year could be relaxed to 1,200 hours. Others argued that the
current annual limit is too high and urged the FAA to consider a 900 hour
limit. The FAA has tentatively decided to retain the current annual flight time
limitation of 1,000 hours in any 365 consecutive days because the ARC
members were unable to agree and the current limit is within the limits
presented by the ARC.

(31) The FAA seeks input on the appropriate cumulative limits to place on
duty, flight duty periods and flight time. Is there a need for all the
proposed limits? Should there be more limits (e.g., biweekly, or quarterly
limits)?

Yes, although we strongly disagree with the scientific “validity”
or the necessity for any type of limit, LAC could concur with the
concept of cumulative limits for 168 and 30 days based on
FDPs only. Please refer to NACA comments in this regard.

(32) The FAA also asks for comments on measuring limits on an hourly rather
than daily or monthly basis. Does this approach make sense for some
time periods but not for others?

No.
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K. Rest Requirements

1. Pre-Flight Duty Period Rest

Adequate rest is the most critical component of fatigue mitigation. As such,
it is critical that the FAA implement unambiguous rest requirements that
address both the potential for fatigue on a daily basis and the risk posed by
cumulative fatigue. Currently, 14 CFR part 121, subparts Q, R and S address
rest limits within a 24-hour period. However, certificate holders conducting
operations with airplanes having a passenger seat configuration of 30 seats
or fewer and a payload capacity of 7,500 pounds or less, may comply with the
less stringent requirements of 14 CFR sections 135.261 through 135.273.
Perhaps the largest problem with the existing regulations is that there is no
mechanism to assure that rest is provided prior to flight, and there is no
guarantee that the 9-hour rest requirement results in 8 hours of actual sleep
opportunity.

In addition, the existing requirements do not adequately apprise the
regulated community on what constitutes being free from duty. The FAA has
issued 55 legal interpretations regarding rest that apply to pilots, flight
attendants and dispatchers, many of which relate to whether a crew member
is at rest when required to answer phone calls or pagers or otherwise be in
contact with the carrier.

CAP-371 defines rest as a period of time before starting a flight duty period
which is designed to give crew members adequate opportunity to rest before
a flight. The minimum rest period must be as long as the preceding duty
period, or 12 hours, whichever is greater. After being called out from reserve,
the length of minimum rest is determined by the length of reserve duty, time
spent on positioning, and any completed FDP.
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EASA defines a rest period as a continuous and defined period of time,
subsequent to and/or prior to duty, during which a crew member is free of all
duties. Certificate holders are required to ensure that rest periods provide
sufficient time for flightcrew members to overcome the effects of the
previous duties and be well rested for the next FDP. In addition, a certificate
holder must ensure that the effects on a flight crew passing through different
time zones are compensated for with additional rest. As is the case with
CAP-371, the EU OPS subpart Q requires that minimum rest for an FDP
beginning at home base must be at least as long as the preceding duty period
or 12 hours, whichever is greater. If the FDP begins away from home base,
the rest must be as long as the preceding duty period or 10 hours, whichever
is greater. Within this rest period, a certificate holder must provide at least 8
hours of opportunity for sleep. EU OPS subpart Q also requires certificate
holders to increase the minimum rest periodically to a weekly rest period.
The pilot-in-command also may reduce rest in the event of unforeseen
circumstances.

As discussed earlier, the study of sleep science is somewhat settled on the
following points: The most effective fatigue mitigation is sleep; an average
individual needs to have an 8-hour sleep opportunity to be restored; 8 hours
of sleep requires more than 8 hours of sleep opportunity; and daytime sleep
is less restorative than nighttime sleep. For most people, 8 hours of sleep in
each 24 hours sustains performance indefinitely. There is a continuous
decrease in performance as sleep is lost. Examples of this reduction in
performance include complacency, a loss of concentration, cognitive and
communicative skills, and a decreased ability to perform calculations. All of
these skills are critical for aviation safety.

The scientific presenters stated that during long pairings with significant
time zone shifts, a minimum of 24 hours off would be necessary for flightcrew
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members to find an adequate sleep opportunity, and sufficient time free from
duty. A minimum of two nights of sleep might be necessary to acclimate to a
different time zone.

The scientific presenters noted that an individual's circadian clock is
sensitive to rapid time zone changes. They added that long trips present
significant issues requiring mitigation strategies. Twenty-four or 48 hours of
rest may not be adequately restorative during a trip pairing where a
flightcrew member is working 20 days separated by 24-hour layovers. In
some cases, shorter rest periods, such as 18 hours or less, may be more
restorative because of circadian issues.

In defining a rest period, the ARC included the condition that a flightcrew
member be free from all contact during a rest period. The proposed definition
means that the certificate holder cannot contact a flightcrew member nor
can the flightcrew member be required to contact the certificate holder
during a rest period.

The ARC members agreed on a general approach towards rest without
agreeing on the number of hours one needed to be free from duty to assure
an 8-hour sleep opportunity. On the lower end, they developed a domestic
rest requirement of 10 hours by working out in each direction from an 8-hour
sleep opportunity, with 30 minutes on each end for transportation, and 30
minutes on each end for physiological needs such as eating, exercising and
showering. Others on the ARC noted that a longer rest period was required to
assure an 8-hour sleep opportunity.

For international operations, some members of the ARC suggested this rest
requirement should increase to 12 hours. They noted that flightcrew
members may require a longer rest period at international layovers because
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of issues with time zone changes and possible difficulties obtaining sleep
because the flightcrew member is non-acclimated. There were also concerns
raised with a potential for increased stress associated with communicating
with air traffic control in countries where English is not the native language.
Some ARC members acknowledged that the minimum period captures the
same elements as the 10-hour requirement discussed above but includes an
additional 2 hours to transit customs and immigration or travel a long
distance to hotel accommodations in foreign destinations.

The ARC discussed permitting the minimum rest time to be reduced to a
lower level due to unforeseen circumstances. On the one hand, this would
allow the carrier to recover a schedule; on the other hand, the need for
reduced rest may be based on factors, such as poor weather or mechanical
problems with the aircraft, which are potentially more fatiguing than normal
operations. Ultimately, the ARC members proposed to allow certificate
holders to reduce a minimum rest period from 10 to 9 or 12 to 11 hours for
operational flexibility in unforeseen circumstances, but to limit the number of
times rest could be reduced to once in a 168-hour period. In addition, the
decision to reduce minimum rest would be a joint decision between the pilot
in command and the certificate holder.

The FAA is proposing flightcrew members be provided with a minimum of 9
hours rest prior to commencing a flight duty period. The agency has
tentatively decided against proposing different requirements for domestic
and international operations. Time associated with clearing customs and
immigration or traveling longer distances to a hotel has been addressed by
refining the time at which the rest requirement begins and ends, as
discussed below. While the FAA agrees that changes in time zones and the
need to acclimate require additional safeguards, the agency believes that it
has already accommodated that additional risk in other provisions to the
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proposed rule. As to concerns raised with air traffic controllers who do not
speak English as their primary language, the FAA is unconvinced that
providing an additional 2 hour sleep opportunity after the flight has ended
would have any impact on the stress associated with communicating with air
traffic control after entering foreign air space. Based on the available sleep
studies, it does not appear that a longer rest period immediately prior to
commencing a flight in non-U.S. airspace would be necessary since
presumably the flightcrew member has received the requisite amount of
sleep to report to duty refreshed and well-rested.

As suggested by the ARC, the rest opportunity could be reduced by 1 hour
once in any 168-hour period, but only if agreed to by the pilot in command.
Under no circumstances may the opportunity to rest be reduced by more than
1 hour because such reductions would seriously encroach upon the 8-hour
sleep opportunity. Should the time period between the beginning of the rest
period and the time the flightcrew must report for transportation to the
airport be less than 8 hours, the carrier would need to delay the next day’'s
flight or make other crewing arrangements.

This proposal does not exactly mirror the ARC recommendation, because the
FAA is proposing that transportation time to or from a duty station not be
included in the minimum rest periods; nor would it be considered duty.
Rather, the rest period would begin once the flightcrew members reach the
hotel. The FAA's proposal does not change the intent of the ARC to generally
assure an 8-hour sleep opportunity. However, the FAA believes that time in
transit is not rest. In addition, the agency is concerned that allowing this
time to be included in the rest period could result in a reduction in actual rest
opportunity below 8 hours. The ARC members recognized this possibility and
considered an approach whereby any time exceeding 30 minutes would not
be considered in the rest period. Ultimately, the impact is the same; it is
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simply clearer from a regulatory perspective to acknowledge that time in
transit is not rest. The FAA has decided against treating this time as duty
because it recognizes that the permissible amount of cumulative duty is only
nominally higher than the permissible amount of FDP and that the location of
a rest facility is a lifestyle issue that is typically negotiated between the
carriers and their unions.

The FAA seeks comment on the following:

(33) If transportation is not considered part of the mandatory rest period, is
there a need for a longer rest period for international flights?

No, if the mandatory rest period is given there should be no
additional requirement. International flights are already
covered in mitigation for non-acclimation.

2. Cumulative Rest Requirements

Much as there should be cumulative limits on the amount of work a
flightcrew member can be expected to perform in a week, there also needs
to be an opportunity for rest that exceeds the amount of rest required on a
daily basis. The scientific presenters to the ARC stated that cumulative
fatigue is fatigue brought on by repeated mild sleep restriction or extended
hours awake. They noted that the repeated infringement of duty time on the
opportunity to sleep results in accumulated sleep debt and that the operative
factor in recovery from cumulative fatigue is sleep. When a person has
accumulated a sleep debt, recovery sleep is necessary. Recovery sleep
requires an opportunity to obtain sufficient sleep to fully restore the person's
“sleep reservoir." Recovery sleep should include at least one physiological
night, that is, one sleep period during nighttime hours in the time zone in
which the individual is acclimated.

The ARC discussed what would constitute rest sufficient to act as a
restorative rest reset for the 168 consecutive hour rolling window. The ARC
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noted that current regulations require 24 hours free of duty in any 7
consecutive days dependent on the type of operation. The ARC considered
whether reset rest should (1) incorporate a minimum of two physiological
nights' rest, which would be variable based on when the FDPs began and
ended, or (2) be a fixed number of hours ranging from 30 to 48 hours. The
ARC proposed that a 30 to 36 hour rest during any 168 consecutive hours
constitutes a restorative rest period. Those arguing for a 36 hour rest period
noted that the 30 hour period would only rarely afford one the opportunity for
two physiological nights rest. Those supporting 30 hours noted that this time
frame would allow for one physiological night's rest and at least one
additional sleep opportunity, albeit less than a full 8 hours.

The FAA is proposing to impose a 30 hour continuous rest requirement for
each rolling 168-hour period. This approach does not guarantee two
consecutive physiological nights rest in a 7-day period. Rather, it provides for
a single physiological night rest and a rest opportunity immediately
preceding or following that night. Although this is less rest than suggested by
some members of the ARC, it still represents a 25 percent increase over
current requirements. In addition, the FAA believes the cumulative limits on
duty and FDP during the same 7-day period should adequately mitigate the
effects of cumulative fatigue.

L. Fatigue Risk Management Systems

A Fatigue Risk Management System (FRMS) is a carrier-specific method of
evaluating how to best mitigate fatigue based on active monitoring and
evaluation by the carrier and flightcrew members. This cooperative approach
has the potential to provide a cooperative and flexible means of monitoring
and mitigating fatigue during operations when the prescriptive approach is
not optimal. An FRMS requires a carrier to develop numerous processes and

LAC specifically requests the agency explain the difference
between the “FRMS” mentioned in this rule and the Fatigue
Risk Management Plan required by Congress. These
requirements must be reconciled in order to avoid redundancy
and confusion.

LAC supplied the FAA with the plan required by Congress
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structures within an operation. These measures lead to an effective
management and mitigation of fatigue on the part of both the carrier and its
employees that might affect the operation.

An FRMS requires that a baseline of fatigue effects be identified for the
affected population, scientific modeling of respective work schedules,
education and management of the process for all stakeholders, and effective
evaluation and validation of the instituted policies. As a continuously
improving system, the knowledge gained in developing and validating fatigue
data should result in regular improvements in how the certificate holder and
its employees manage and mitigate fatigue.

No country has adopted FRMS as a regulatory alternative. However, ICAO is
actively considering requiring member states to implement some alternative
means of compliance with existing rules, and EASA has proposed requiring
FRMS as an integral part of an operator's management system. Permitting
FRMS as a regulatory alternative to today's proposal is widely supported by
industry, with several organizations requesting that the FAA adopt FRMS as a
means of addressing fatigue. Theoretically, a carrier could apply its FRMS to
all of its operations. Realistically, it would likely only be used when the
carrier cannot meet the more prescriptive rules because of the nature of the
specific operations.

The FAA has decided to include an FRMS option in today’s proposal. A
certificate holder may utilize this option when it has developed an FAA-
approved equivalent level of safety for monitoring and mitigating fatigue
specific to those operations The proposed regulatory text provides broad
performance requirements that a certificate holder would need to
demonstrate it met prior to the FAA granting approval. These requirements
include an additional FRMS-specific training element above and beyond the

within the timeframe mandated; it has not heard whether the
submission is sufficient. In the event that the two are
completely different, the redundancies should be obvious and
avoided.
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general requirement proposed today. The extent of the additional training
would be determined as part of the overall approval process.

While FRMS is not fully matured, the general concepts are well understood
and have been developed in other contexts. For example, the approach used
to obtain ultra-long range OpSpecs is essentially an FRMS, except that it
does not contemplate flightcrew members providing feedback to the
certificate holder or a system of accountability. The FAA's Advanced
Qualification Program, which has been in place since 1990, also incorporates
many aspects of an FRMS. In addition, ICAO is currently working on
developing FRMS standards. The FAA is actively engaged in the development
of these standards, as are at least two members of the ARC. Accordingly, the
FAA believes that FRMS will be sufficiently robust to be implemented for
operations that cannot otherwise be accommodated under the rule by the
time the rule takes effect.

Generally, a certificate holder would need to demonstrate that its FRMS has
an education and awareness training program; a fatigue reporting system; a
system for monitoring flightcrew fatigue; a performance evaluation; and
possibly an incident reporting process. The FAA issued advisory circular (AC)
120-103 entitled Fatigue Risk Management Systems for Aviation Safety on
August 3, 2010 outlining the types of data and processes a certificate holder
would need to develop to receive FRMS approval from the agency. As is the
case with the proposed training requirements, whenever the Administrator
finds that revisions are necessary for the continued adequacy of an FRMS,
the certificate holder would have to make any changes in the program
deemed necessary by the Administrator after being notified that such
changes are needed. This would likely be done through the OpSpec process.

The FAA requests comment on:

LAC strongly supports a well-defined FRMS as long as it could
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(34) Whether some elements of an FRMS, such as an incident reporting
system, would be better addressed through a voluntary disclosure
program than through a regulatory mandate?

be used to develop and support the company’s unique
operations, provided the requirements are clear so that proper
credit is given to unique operations. Voluntary disclosure can
work; however, the nature of reporting fatigue related potential
violations seem to fall outside the normal provisions since they
would more than likely be considered deliberate on the part of
flightcrews. In other words, if a pilot reported that s/he had
flown knowing they were tired, it would not be an inadvertent
“violation.”

M. Commuting

The impact of commuting to a duty station has been linked to increased
fatigue, most recently in the crash in Buffalo, New York. Commuting is
common in the airline industry, in part because of lifestyle choices available
to pilots by virtue of their being able to fly at no cost to their duty station, but
also because of economic reasons associated with protecting seniority on
particular aircraft, frequent changes in the flightcrew member's home base,
and low pay and regular furloughs by some carriers that may require a pilot
to live someplace with a relatively low cost of living. While commuting to a
duty station can be handled responsibly (particularly assuming one has the
means), it is also subject to abuse.

The only current impediment to irresponsible commuting in the FAA's
regulations is the general requirement in part 91 that pilots report to work fit
for duty. CAP-371 provides that if journey time from home to normal home
base is more than 1.5 hours, crew members should consider making
arrangements for temporary accommodation nearer to base. This provision is
not mandatory.

The ARC unanimously recommended that pilots be reminded of their existing
obligations under part 91 to report to work fit for duty, but that the FAA
impose no new requirements. The FAA has tentatively rejected this
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approach.

Commuting is fundamentally a fitness for duty issue. If a flightcrew member
commutes irresponsibly, it is possible that he or she may become fatigued. A
responsible commuter plans his or her commute to minimize its impact on his
or her ability to get meaningful rest shortly before flying, thus fulfilling the
proposed requirement that he or she reports for an FDP rested and prepared
to perform his or her assigned duty.

The FAA considered proposing a requirement similar to the one in CAP-371
mandating that pilots arrive at the pilot's domicile airport in time to receive
the pre-flight rest period in that area prior to commencing flight. At first
blush, this approach has appeal, in that it would require a flightcrew member
to have an opportunity for rest immediately prior to commencing an FDP.
However, because commuting constitutes an activity conducted by a pilot on
his or her own time, it is difficult to regulate. In addition, a strict commuting
regulation, such as one that requires a pilot to report to a duty station area
well in advance of the scheduled flight, would not necessarily result in more
responsible commuting. A pilot could choose to commute during times that
interfere with his or her WOCL (for example, taking a red eye for an afternoon
flight), leaving him or her less rested for flight. This approach could also
discourage responsible commuting. For example, today a flightcrew member
can catch a mid-morning flight to his or her duty station and then commence
his or her flying shortly after arrival a couple of hours later. The flightcrew
member would have received a full night of sleep, and would be in a much
better position to work than the individual who had taken an overnight or
very early morning flight. While the irresponsible commuter would be
available to fly by mid-afternoon, the mid-morning commuter would not be
available to fly until late evening, just as he or she is beginning to tire.
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The FAA does believe that it is unreasonable to assume that an individual is
resting while commuting. Accordingly, time spent commuting, either locally
or long-distance, is not considered rest, and a certificate holder will need to
consider the commuting times required by individual flightcrew members to
ensure they can reach their home base while still receiving the required
opportunity for rest. This approach is consistent with that taken for
transportation to and from a sleep facility other than home discussed earlier
in this document.

The FAA also believes it is inappropriate to simply rely on the existing
requirements in part 91 to report to work fit for duty. The FAA believes a
primary reason that pilots may engage in irresponsible commuting practices
is a lack of education on what activities are fatiguing and how to mitigate
developing fatigue. The FAA has developed a draft fitness for duty AC that
elaborates on the pilot's responsibility to be physically fit for flight prior to
accepting any flight assignment, which includes the pilot being properly
rested. Additionally, the AC outlines the certificate holder's responsibility to
ensure each flightcrew member is properly rested before assigning that
flightcrew member to any flight. That document has been placed in the
docket for this rulemaking. Additionally, the proposed training program
discussed earlier contains an element on the impact of commuting on
fatigue.

N. Exception for Emergency and Government Sponsored Operations

The ARC discussed various types of supplemental operations that may not be
adequately addressed by the proposed requirements. These operations range
from moving armed troops for the U.S. military and conducting humanitarian
relief, repatriation, Civil Reserve Air Fleet (CRAF), Air Mobility Command
(AMC), and State Department missions. Many of these types of supplemental

The agency must provide reasonable regulations regarding
these types of operations. They comprise a significant portion
of LAC activity; to state that those engaged in government
contracts must adhere to the current part 121 regulations
recognizes that the agency did make accommodations through
Subpart S.
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operations fly into hostile areas, while others are conducted into politically
sensitive, remote areas without rest facilities. The ARC recognized the
uniqueness of these operations and noted that today some AMC and
emergency operations are conducted under a deviation authority contained
in 14 CFR 119.55 and 119. 57.

Currently, all flights operated by an air carrier under contract with a U.S.
Government agency must comply with part 121 or part 135, including flight
and duty time regulations. These operations include, but are not limited to:

e AMC contracts and other Department of Defense (DOD) contracts;

e State Department contracts;

e Department of Homeland Security contracts, including FEMA,
humanitarian flights and Immigration and Customs Enforcement
deportations; and

e Department of Justice contract flights.

Activation of the CRAF would allow military use of civil aircraft. CRAF is
activated by presidential order in a time of war. Under CRAF, air carriers are
required to operate their aircraft at the direction of DOD. However, the
activation of CRAF does not obviate the air carrier's responsibility to operate
under part 121, including the flight and duty time regulations.

14 CFR 119.55 allows the FAA Administrator to authorize an air carrier who
has a contract with AMC a deviation to any part of part 119, 121, or 135 for
the operation under that contract. AMC reviews an air carrier's request for a
deviation and either supports it or does not support it before AMC forwards
the request to the FAA for a final decision.

14 CFR 119.57 allows the FAA Administrator to authorize deviations during an

Allowing a deviation under part 119 relies upon availability of
the FAA on a case-by-case basis, something that cannot be
guaranteed. The Subpart S recognition is more stable and
more conducive to the regulator and the regulated.
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emergency under certain conditions. The FAA has used this authority in the
past. For instance, an OpSpec was used during Hurricane Katrina to allow
humanitarian flights into and out of New Orleans. This authority is issued on
a case by case basis during an emergency situation as determined by the
Administrator.

Neither of these current regulatory options fully address the needs of carriers
who occasionally need to exceed the allowable FDP (with extensions) or who
are operating under contract to a U.S. government agency other than AMC.
These operations are distinguishable from tourism operations or operations
where cargo shows up late to the aircraft for loading.

The FAA recognizes that all carriers could encounter circumstances that
would require a flightcrew member to exceed the limits in the FDP, including
extensions. The most likely scenario probably would be a diversion into an
area where, for whatever reason, it would not be safe for the crew or
passengers to stay. In addition, the FAA recognizes that there is a public
policy interest in permitting the United States government to contract out
certain operations to air carriers. If these operations were conducted on
military aircraft, the pilots would generally be subject to a 16-hour duty day,
almost all of which could be flight time.

Currently, if a military pilot flies a similar operation into a hostile area and
must fly an aircraft out of theater due to a military exigency, and doing so
would cause that pilot to exceed the military-mandated flight and duty time
limits, that pilot can call his or her or her central command for permission to
do so. A similar system, with FAA involvement, seems to make sense. In the
event that there is no time to call back to the air carrier, the captain’'s
emergency authority would allow the captain to move the airplane to safety,
with a report to the FAA. Likewise, the pilot in command is always authorized
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to address emergency situations.

The concern of the FAA is not that circumstances may arise that require
pilots to take emergency action, but rather that air carriers should know that
delays in certain operations for the U.S. government are possible and plan
accordingly. Air carriers should mitigate the chances of such an event, for
instance by staging crews at other airports or installing rest facilities on the
aircraft to allow augmentation, in order to ensure that flight crews will not
exceed FDP limits. Fundamentally, a carrier needs to have performed
adequate planning for the mission, including having the appropriate onboard
rest facilities or number of flightcrew members for the length of the duty day,
and the emergency should not be self-induced. If a certificate holder chooses
not to equip an aircraft with adequate rest facilities, then the certificate
holder should not be able to claim an inability to comply with requirements
because of the lack of those facilities.

The FAA proposes to allow air carriers operating commercial flights and who
are not under contract with a U.S. government agency to ask for a “one time
deviation” to the FDP limits under part 121 for a one-time event in
exceptional circumstances. Each event of this type would be reported to the
FAA. The number of “one time deviations” would be tracked by the FAA, as
would the rationale for needing the deviation. If the Administrator determines
that the carrier is relying excessively on this deviation authority, the air
carrier would have to change its operations or develop an FRMS in order to
mitigate the chances of such events happening in the future. There would be
extra rest requirements after such an event.

For operations under contract with a U.S. government agency that cannot be
conducted consistent with the general rules because of unique
circumstances (such as when operating into an SFAR area, or when there is a

The ability to plan for uncertainty is available under the current
Subpart S, which is a simple, straightforward methodology of
dealing with the unique requirements of non-scheduled
carriers. Itis confusing to LAC that the agency wishes to
develop a complicated, incomprehensible requirement to cover
operations that have been allowed for years with very little
impact on the safety of the flightcrew or the public.

LAC submits that the “one-time deviation” would be an ongoing
occurrence for its unique operations. The development of the
FRMS is a “work around” to continuation of Subpart S.

The U.S. government is not the only entity that requires unique
operations; the entire State of Alaska is a harsh, unusual
environment. The air service LAC provides ensures the
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declared military exigency that necessitates operations outside the scope of
what the regulation contemplates), a different approach is proposed. Such
operations could be conducted under an exception to the FDP and flight time
limits, but not to the cumulative restrictions on FDP, flight time and duty. In
addition, additional rest would be required and the carrier would have to
demonstrate why the operations could not have been adjusted to prevent
exceeding the daily limits. This could be done with a bi-monthly reporting
requirement.

By tracking these events, the FAA can determine if the air carrier is properly
planning its operations and mitigating the chances of its flight crews
exceeding the FDP limits. The proposed regulation contemplates that the air
carrier will develop an FRMS if it cannot restructure its operations so that
only very few of those operations continue to need the exception. Sections
119.55 and 119.57 would remain unchanged and used as they are today.

viability of extremely remote locations. These services are
provided continuously and each is unique. The current
regulations recognize these vital differences and allow the
continued existence of isolated communities.

Additional reporting and other measures are unnecessary to
ensure the mitigation of fatigue in flightcrews.

(35) Are there other types of operations that should be excepted from the
general requirements of the proposal? If so, what are they, and why do
they need to be accommodated absent an FRMS?

Absolutely, as has been stated repeatedly by the non-
scheduled operators, Subpart S must be continued. The
regulation allows for the unique operations of such carriers.

IV. Regulatory Notices and Analyses

Regulatory Impact Analysis, Regulatory Flexibility Determination, and
Unfunded Mandates Assessment

Changes to Federal regulations must undergo several economic analyses.
First, Executive Order 12866 directs that each Federal agency shall propose
or adopt a regulation only upon a reasoned determination that the benefits of
the intended regulation justify its costs. Second, the Regulatory Flexibility
Act of 1980 (Pub. L. 96-354) requires agencies to analyze the economic
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impact of regulatory changes on small entities. Third, the Trade Agreements
Act (Pub. L. 96-39) prohibits agencies from setting standards that create
unnecessary obstacles to the foreign commerce of the United States. In
developing U.S. standards, the Trade Agreements Act requires agencies to
consider international standards and, where appropriate, that they be the
basis of U.S. standards. Fourth, the Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4) requires agencies to prepare a written assessment of the
costs, benefits, and other effects of proposed or final rules that include a
Federal mandate likely to result in the expenditure by State, local, or tribal
governments, in the aggregate, or by the private sector, of $100 million or
more annually (adjusted for inflation with base year of 1995). This portion of
the preamble summarizes the FAA's analysis of the economic impacts of this
proposed rule. The FAA suggests readers seeking greater detail read the full
regulatory impact analysis, a copy of which the agency has placed in the
docket for this rulemaking.

In conducting these analyses, the FAA has determined that this proposed
rule: (1) Has benefits that justify its costs, (2) is an economically “significant
regulatory action'" as defined in section 3(f) of Executive Order 12866, (3) is
“significant” as defined in DOT's Regulatory Policies and Procedures; (4)
would have a significant economic impact on a substantial number of small
entities; (5) would not create unnecessary obstacles to the foreign
commerce of the United States; and (6) would impose an unfunded mandate
on State, local, or tribal governments, or on the private sector by exceeding
the threshold identified above. These analyses are summarized below.

Benefits of the Rule

During the past 20 years, there have been over 18 aviation accidents caused
by pilot error where pilot fatigue was a factor. NTSB has identified five
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accidents where the flight crew started the day in a state of fatigue. We
statistically identified 4.6 accidents where the flight crew became fatigued
during a long flight-duty period (NTSB cited pilot fatigue as a contributing
factor in three of those accidents). We have also statistically estimated that
some of the 6.2 accidents that occurred between midnight and 6 a.m.
involved some degree of pilot fatigue. Two of these have already been
accounted for in the previously discussed analyses. There were also three
accidents where the pilot became fatigued due to being awake for many
hours. Lastly, there were two accidents where chronic fatigue was a
contributing factor. In summary, we project there would be at least 18.8
accidents (13 passenger airplane accidents and 5.8 cargo airplane accidents)
during the next 20 years where pilot fatigue would be a contributing factor to
the accident.

Having projected the possible extent of fatigue based on the historical
record, we estimate the likelihood of accidents happening in the future using
simulation techniques. We also use simulation techniques to estimate future
casualties, which we monetize. In this way, we estimate the potential
benefits of the proposed rule. Finally, we model risk of fatigue for current
pilot schedules, and compute the number of hours in higher risk categories
with and without the rule. The projected reduction in fatigue exposure is
corroborating evidence supporting this proposal. Pilot fatigue is a serious
problem. If nothing is done about this problem, we can expect from one to
possibly six aviation accidents a year where pilot fatigue will be a
contributing factor. Pilot fatigue will be a contributing factor in many
accidents that could potentially cost billions of dollars.

Using simulation analysis, the mean is 28.9 airplane accidents in a ten-year
period. These accidents would result in a mean of 174.7 deaths. The
estimated cost of these accidents would be a mean value of $1.581 billion
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($1.121 billion, present value). These numbers represent an estimate of the
likely number of future accidents, deaths, and costs from future accidents
with fatigue as a factor.

The above analysis establishes an estimate of the number and range of
fatigue related accidents if no action is taken to address the problem. It is
seldom the case that a rule is 100 percent effective at addressing an
identified problem. In particular, fatigue is rarely a primary or sole cause of
an accident, and therefore this rule, if adopted, is not likely to prevent all
future accidents that include fatigue as a factor.

FAA reviewed all NTSB accident reports on part 121 accidents that occurred
from 1990 through 2009 to assess the likely capacity of the NPRM to have
averted those accidents. The FAA's Office of Accident Investigation &
Prevention assessed the effectiveness of this rule to prevent accidents like
those in the historical database. Most reports on major accidents (hull losses
or non-hull losses that resulted in multiple fatalities) provided extensive data
on flight crews' duty tours and recent rest periods, which facilitated
relatively strong assessments.

The FAA's Office of Accident Investigation and Prevention (AVP) rated each
accident by conducting a scoring process similar to that conducted by the
Commercial Aviation Safety Team (CAST), a well documented and well
understood procedure. All the accidents that have had final National
Transportation Safety Board (NTSB) reports published have been scored
against the CAST safety enhancements. When these accidents were not well
defined in the probable cause or contributing factors statements of the NTSB
reports, AVP used a Joint Implementation Monitoring Data Analysis Team
(JIMDAT)-like method.
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Following this scoring, the proposed rule would be 40 percent effective at
preventing passenger airplane accidents where pilot fatigue was a
contributing factor and would be 58 percent effective at preventing cargo
airplane accidents where pilot fatigue was a contributing factor. Accordingly,
the above estimate of the benefits of avoiding passenger airplane accidents
where pilot fatigue was a causal factor have been reduced from their above
stated values. The revised estimated benefits of avoiding passenger and
cargo airplane accidents would be a mean value of $659.4 million ($463.8
million, present value).

Cost of the Rule

The total estimated cost of the proposed rule is $1.25 billion ($804 million
present value using a seven percent discount rate) for the ten year period
from 2013 to 2022. The FAA classified costs into four main components and
estimated the costs for each component. We obtained data from various
industry sources; the sources of the data used in cost estimation are
explained in each section. We were very fortunate that several carriers ran
two alternatives to the proposed rule through their crew scheduling
programs. Their estimates provided some comparison data to calibrate and
validate our costing approach. Without their help, we would have likely
missed some cost elements. The table below provides a summary of the four
main cost components. Flight operations cost makes up about 60 percent of
the total cost of the rule. Each of the main cost components are explained in-
depth in the following sections of this document.

Summary of Costs

Nominal Cost PV Cost

Cost Component (millions) (millions)
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Flight Operations $760.3 $484.2
Schedule Reliability $4.9 $3.0
Fatigue Training $262.3 $167.2
Rest Facilities $226.6 $149.1
Total $1,254.1 $803.5

In addition to the costs presented in this table, there may be costs of a
fatigue risk management system (FRMS). The FAA is not imposing an FRMS
program requirement on Part 121 carriers, but is allowing them the option of
developing and implementing such a program. Operators might do this for
ultralong flights, which have flight time over 16 hours. Operators might
develop an FRMS program as an alternative to the flight and duty period rules
proposed by this rulemaking when the crew scheduling cost savings equal or
exceed the costs of the FRMS program. The FAA estimates that an FRMS
program would cost between $0.8 and $10.0 million for each operator over
ten years. The FAA believes that about 35 operators have at least partially
adopted an FRMS program at this time. The FAA estimates the total cost
would be $205.7 million ($144.9 million present value), which would be more
than offset by a reduction in crew scheduling costs. Accordingly, the cost is
not added to the total costs imposed by this rule. The FAA calls for comment
on this aspect of the proposal as it has not assigned a cost to the cumulative
maximums.

Summary of Benefits and Costs
Following NTSB recommendations regarding pilot fatigue, labor and industry

worked together to provide the basis of this rulemaking. Furthermore,
Congress has directed the FAA to issue a rule addressing pilot fatigue. We
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have validated the need for this rule in the benefit discussion. Based on the
expected effectiveness of this proposed rule at preventing fatigue accidents
with an averted fatality valued at $6 million, the simulation methodology
produced benefits of $659.4 million with $463.8 million in present value. The
total estimated costs of the proposed rule over 10 years are $1.25 billion
($804 million at present value). There is over a 7 percent probability that
undiscounted cost of avertable passenger airplane accidents would exceed
$1.25 billion and over a 10 percent probability the present value of the cost of
avertable passenger airplane accidents would exceed $804 million. The
benefits from a near term catastrophic accident in a 150-passenger airplane
with average load factor exceeds the cost of this rule. If $8.4 million were
used for VSL, the undiscounted benefits would be $837 million and the
present value of those benefits would be $589 million. When the value of an
averted fatality increases to $12.6 million, the present value of the benefits
equals the present value of compliance costs. In addition, the FAA has
identified two additional areas of unquantified benefits: preventing minor
aircraft damage on the ground, and the value of well rested pilots as accident
preventors and mitigators. Due to data limitations, the FAA was unable to
estimate the cumulative effect of preventing minor aircraft damage on the
ground, but if the rule were to reduce damage by about $600 million over 10
years ($340 million present value) it would break even in terms of net
benefits using a $6 million VSL. These considerations lend weight towards
moving ahead with this proposal. FAA invites comment on this issue.

Alternatives Considered

FAA examined a number of alternatives to the proposed rule, scheduling
alternatives and a training alternative. Since crew scheduling costs
comprised the largest share of costs, most of the alternative analysis
focused on these costs and these will be discussed first. Alternatives were
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selected using industry-proposed limits resulting from the ARC, as well as
FAA-proposed limits. The table below summarizes each of the alternatives.
For each of the scheduling alternatives, FAA developed a crew scheduling
cost estimate using the same methodology as was used to determine the
crew scheduling costs of the proposed rule.

Summary of Crew Scheduling Alternatives

Rest Time Duty Time Flight Time
Scenario Minimum Rest | Minimum Rest | Maximum Flight | Maximum Flight | Maximum Flight | Maximum Flight
Prior to Duty — | Prior to Duty — Duty Time — Duty Time -- Time — Time —
Domestic International Unaugmented Augmented Unaugmented Augmented
. Minimum of 8
Daily: 8-11 - . .
Current Part 121 | depending on hours to twice the 16 16-20 depeqdlng 8 8-16 depenfjlng
. . number of hours on crew size on crew size
flight time
flown
. 12-18 dependin
9-13 depending | startptime ’ .
Proposed Rule 9 9 on start time _and crew size, and 8-10 dependl_ng None
number of flight aircraft rest  |O" FDP start time
segments facility
. 12-18 dependin
9-13 depending | startptime ’ )
Scenario A 10 12 on start time and crew size anéj -9 dependlpg on 16
number of flight aircraft }est FDP start time
segments facility
. 12-18 dependin
9-13 depending | = startptime ’ )
Scenario B 9 11 on start time _and crew size, and 8-10 dependl_ng None
number of flight aircraft rest  |O" FDP start time
segments facility

Scenario A

FAA provided a sample of carriers with a draft version of the proposed rule in
fall 2009. The carriers estimated the cost of this version of the proposed rule
using their own crew scheduling models and processes. FAA also estimated
the costs of the same version of the proposed rule for the entire industry
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using the crew scheduling model and process outlined in the crew scheduling
costs sub-section of the flight operations cost section described in the full
regulatory evaluation. Scenario A table below presents the annual crew
scheduling resource costs for the Scenario A alternative. As we were able to
accomplish our safety objectives at a lower cost, we rejected this
alternative.

Scenario A Crew Scheduling Resource Costs

Year Nom_ingl Cost P\_/ _Cost
(millions) (millions)
2013 $375.7 $306.7
2014 $354.3 $270.3
2015 $320.9 $228.8
2016 $314.0 $209.2
2017 $307.0 $191.2
2018 $300.1 $174.7
2019 $293.2 $159.5
2020 $286.3 $1455
2021 $279.4 $132.7
2022 $272.5 $121.0
Total $3,103.3 $1939.6

Scenario B

FAA examined another, more restrictive version of the proposed rule. The
main difference was that the minimum required rest for international duty
periods was eleven hours. Scenario B table presents the final, adjusted crew
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scheduling resource costs of the Scenario B alternative.

Scenario B Crew Scheduling Resource Costs

Year Nom_ingal Cost P\_/ Qost
(millions) (millions)
2013 $254.7 $207.9
2014 $240.2 $183.2
2015 $217.5 $155.1
2016 $212.8 $141.8
2017 $208.2 $129.6
2018 $203.5 $118.4
2019 $198.8 $108.1
2020 $194.1 $98.7
2021 $189.4 $90.0
2022 $184.7 $82.0
Total $2103.9 $1314.9

Summary of Crew Scheduling Alternatives

The summary table below provides the ten-year total crew scheduling
resource costs for the proposed rule and each of the alternatives. The
proposed rule represents the lowest-cost alternative and achieves the FAA
safety objectives.
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Alternative Scenarios Crew Scheduling Resource Costs Summary
Scenario N(()mii“?cl)rg;m PV Cost (millions)
Proposed Rule $1,366.7 $854.2
Scenario A $3,103.3 $1,939.6
Scenario B $2,103.9 $1,314.9

Fatigue Training Cost Analysis of Alternatives to the Proposed Rule

Fatigue training costs account for approximately 20 percent of the total cost
of the proposed rule. The FAA examined two scenarios for fatigue training
requirements, ultimately selecting the lower-cost scenario for the proposed
rule. The table below shows the different fatigue training requirements for
each of the two scenarios.

Table 44: Summary of Fatigue Training Requirements Alternatives

Initial Fatigue

Annual Recurring

Scenario Training (hours) Fatlg&tzgrr:)mmg
Proposed Rule 5 2
Scenario C 8 4

Scenario C

The fatigue training requirements of Scenario C differed significantly from the
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fatigue training requirements of the proposed rule. The required number of
both initial and annual recurring fatigue training hours was substantially
higher. Fatigue training was to take place in a classroom rather than through
distance learning, which would result in higher costs due to the need to pay
instructors, and the need to provide hotel and per diem compensation to
flightcrew members receiving the fatigue training. As a result the costs are
substantially higher. The FAA reviewed the recommended training
requirements and decided to reduce the initial training requirements from 8
hours to 5 hours and reduce the recurrent training hours from 4 to 2 hours.

Alternative Scenario Fatigue Training Cost Summary

Scenario Nom_lngl Cost PV Cost (millions)
(millions)
Proposed Rule $262.3 $167.2
Scenario C $474.2 $333.7

The FAA seeks comments on the alternatives analysis conducted to develop
this proposal. In addition, it is requesting comments on possible approaches
designed to reduce the costs of this rule while maintaining or increasing the
benefits.

In lieu of Subpart S LAC could support portions of the
alternative provided by NACA,; it ensures the continued viability
of air carriers that support unique and essential services while
ensuring fatigue is managed. The methodology suggested can
be sustained scientifically and economically.

Regulatory Flexibility Determination and Analysis

The Regulatory Flexibility Act of 1980 (RFA) establishes “as a principle of
regulatory issuance that agencies shall endeavor, consistent with the
objective of the rule and of applicable statutes, to fit regulatory and
informational requirements to the scale of the business, organizations, and
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governmental jurisdictions subject to regulation.” To achieve that principle,
the RFA requires agencies to solicit and consider flexible regulatory
proposals and to explain the rationale for their actions. The RFA covers a
wide-range of small entities, including small businesses, not-for-profit
organizations and small governmental jurisdictions.

Agencies must perform a review to determine whether a proposed or final
rule would have a significant economic impact on a substantial number of
small entities. If the determination is that it would, the agency must prepare
a regulatory flexibility analysis as described in the RFA.

However, if an agency determines that a proposed or final rule is not
expected to have a significant economic impact on a substantial number of
small entities, section 605(b) of the RFA provides that the head of the agency
may so certify and a regulatory flexibility analysis is not required. The
certification must include a statement providing the factual basis for this
determination, and the reasoning should be clear.

The FAA believes that this proposed rule would have a significant economic
impact on a substantial number of small entities and therefore has performed
an initial regulatory flexibility analysis as required by the RFA. The Small
Business Administration small entity criterion for small air carrier operators
is 1,500 or fewer employees. The FAA invites comment from affected small
entities and others to aid us to make an assessment of these impacts. In
particular, the FAA invites more information on the financial stability and
competitive positions of small entities.

Initial Regulatory Flexibility Analysis

Under Section 603(b) of the RFA, the initial regulatory flexibility analysis

LAC's initial estimate of the cost of this rule is provided in its
cover letter to this Attachment. The viability of the company
and the communities it serves are at risk. The vast majority of
its operations are centered on unusual aircraft that cannot be
replaced. LAC would be willing to provide commercially
sensitive information to aid the FAA in making its assessment,
but is frankly unsure of what data is needed.
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must address:

o Description of reasons the agency is considering the action

e Statement of the legal basis and objectives for the proposed rule

e Description of the record keeping and other compliance requirements of
the proposed rule

o All federal rules that may duplicate, overlap, or conflict with the proposed
rule

e Description and an estimated number of small entities to which the
proposed rule will apply

o Analysis of small firms' ability to afford the proposed rule

e Conduct a disproportionality analysis

e Conduct a competitive analysis

e Estimation of the potential for business closures

¢ Description of alternatives considered

Reasons the Rule Is Proposed

The objective of the proposed rule is to increase the margin of safety for
passengers traveling on U.S. part 121 air carrier flights. Specifically, the FAA
wants to decrease diminished flight crew performance associated with
fatigue or lack of alertness brought on by the duty requirements for
flightcrew members.

The Legal Basis and Objectives

The legal basis for the proposed rule is found in 49 U.S.C. Section 44701 et
seq. Specifically 49 U.S.C. Section 44701 (a)(4) requires the Administrator to
promote safe flight of civil aircraft in air commerce by prescribing regulations
in the interest of safety for the maximum hours or periods of service of

The legal basis must be supported by the agency’s obligation
under the Administrative Procedure Act to ensure it can
regulate fairly and consistently without arbitrary and capricious
results. The elimination of Subpart S will impact the non-
scheduled airlines in an arbitrary and capricious manner since
alternatives can be provided without degrading safety.
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airmen and other employees or air carriers. Among other matters the FAA
must consider as a matter of policy the maintaining and enhancing of safety
in air commerce as its highest priority (49 U.S.C. Section 40101(d)).

The Projected Reporting, Recordkeeping, and Other Compliance
Requirements of this NPRM

This proposed rule would increase reporting and recordkeeping. In addition
to changes in crew schedules, there would be a minor increase in
documenting crew rest.

All Federal Rules That May Duplicate, Overlap, or Conflict With the Proposed
Rule

There are no Federal Rules that may duplicate, overlap, or conflict with the
proposed rule.

Description and an Estimated Number of Small Entities

The proposed rule would apply to all certificate holders operating under part
121. There are 96 such operators of which 45 operators have fewer than
1,500 employees. Among these 45 operators, 25 are small entities that
provide all air-cargo scheduled service competing with larger operators,
code-share passenger service for large operators, and charter service.

Affordability
The FAA expects wide variability in cost impacts on small entity operators.

The sample crew scheduling changes provide only a rough proxy for the
impact on pilots' time and availability. Current crew schedules vary by

The amount of reporting would be, at the least, tripled for the
types of operations conducted by LAC.

LAC believes that the FRMS is duplicative of the plan required
by Congress.

For LAC’s unigue operations, the mere hiring of pilots (and
other flightcrew members) is problematic. As has been stated
repeatedly, the type of aircraft and type of operations are highly
unique. This is not a matter of “luring” pilots away or providing
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operator, labor contract, and size of pilot pools. The agency understands that
many smaller operators have maximized their pilot time in the cockpit and
may have little flexibility with potential new flight and duty regulations.
Operators needing to hire more pilots would incur the cost of hiring, wages,
overhead, and training. Some captains from smaller operators could be lured
away by other operators, especially the larger operators with better benefit
packages. That outcome might be mitigated by the recent extension of pilots
being able to work to age 65 and the inherent flexibility of the larger carriers.

The FAA requests that small entity operators provide estimated impacts of
the proposed changes on their existing crew schedules. The FAA requests
that all comments be accompanied by clear supporting data. For now the
agency expects some small operators would likely need to hire more pilots.
This increase in the demand for pilots may eventually raise pilot wages.
Based on small operators who would need to hire more pilots and the
resulting pressure on overall wages, there could be a significant economic
impact.

Disproportionality Analysis

Part 121 operators would need to provide more rest for pilots which overall
could result in the need to hire more pilots. The proposed changes to flight
and duty time would be more difficult to accommodate for operators with
small pilot staffs. While the changes to flight and duty may be measured in
hours per week for operators with small, fully employed staffs, such changes
can be difficult to accommodate. To be in compliance with the proposed
changes small airlines may need a fraction of a new pilot's time to meet
requirements. In this case, the airline would need to hire and train an
additional pilot or reduce the number of operations. This added pilot would
account for a larger percentage of the cost of pilots for the small airline than

better benefit packages; it is a matter of ensuring the individual
can accomplish the operation.
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is likely to be the case for a major airline. The FAA believes that this may be
the case for many small operators. Moreover, the smaller the operator, the
more likely this situation will occur. Thus, the proposed rule is likely to have
a disproportionate economic impact on small entities.

Competitiveness Analysis

The competitiveness analysis examines whether a small airline is under a
competitive disadvantage from the implementation of the proposed rule. This
proposed rule would impose significant costs on some small entities, and as
a result it is likely to worsen such entities relative competitive position.

A major criterion in a competitiveness analysis is the ability of an airline to
pass on the costs imposed by the rule to their customers. The extent to
which an airline can pass costs on to its customers is determined by the
elasticity of demand of the service by the customer. The elasticity of demand
for a product is a measure of the responsiveness to price that consumers
have in their buying habits. The elasticity of demand is defined as the
percentage change in quantity demanded resulting from a 1 percent change
in price. If the demand for airline travel is relatively elastic, then the airlines
would have less capacity to transfer the added cost of the rule to their
passengers without losing significant revenue. For operators with a niche
market, the demand for their services will be less elastic and more of the
cost can be transferred. For instance, specialty cargo carriers have niche
markets and some ability to pass on costs. Other operators would have little
flexibility. In the most extreme case are operators who provide scheduled
service for larger carriers generally under contract. Overall the
disproportionate impact is likely to weaken small entity operators’
competitive situation, but the FAA is unable to provide a measure of how
much.

Since LAC performs operations that virtually no other aircraft
can accomplish, the impact could result in the elimination of
certain essential services. Elimination of these services would
place remote locations, particularly in Alaska, at risk.

The ability to pass on costs to “customers” is highly
problematic; niche operators, particularly those in public-
interest operations have very little elasticity on price points
before other modes become more and more attractive except
in emergency situations. Those “markets” that can only be
served by air transportation are particularly vulnerable; they
have very little extra monies to assure essential services.
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While the preceding discussion points out potential impacts of the proposed
rule on the competitiveness of small entities, the FAA is uncertain about this
impact on the level of competition within the U.S. airline industry. The FAA
has very little firm-specific flight crew schedule data and route structure
market data to refine this analysis and asks commenters to provide
information on the impact this proposed rule would have on the continued
capacity of small airlines to compete in their current markets. The FAA
invites comment from affected airlines and other parties that might better
inform the agency on this competitiveness issue.

Business Closure Analysis

Even if there is a disproportionate impact and a loss in competitive
positioning does not mean a firm would have to close because of this
proposed rule. While small entity operators are likely to experience a
significant economic impact, changes to crew schedules are difficult to
assess. Further complicating this business closure analysis are the external
changes as upswings in traffic demand or declines in the price of fuel quickly
improve the bottom-line.

The FAA solicits comments from the aviation community regarding the
likelihood of business closure. As noted previously, the FAA requests that all
comments include supporting data.

Alternatives Considered

In accordance with the RFA, the FAA considered alternatives to the proposed
rule to mitigate or eliminate significant economic impacts on small entities.
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Alternative One--The FAA is promulgating this rule because the status quo
alternative subjects the society to an unacceptably high aviation accident
risk.

Alternative Two--The FAA considered extending the compliance time, but
again the purpose of this proposed rule is to reduce the accident risk and
postponing the compliance period extends this risk.

Alternative Three--The FAA did consider expanding the rule to include part
135 operators. All or nearly all of these operators are small entities. As the
economic impact may be more severe, the agency wants to study the impact
on these operators before proposing a rulemaking.

The FAA has tentatively determined that there are no reasonable alternatives
to this rulemaking that would lessen the potential impact on a substantial
number of small entities. The agency seeks comment on this assessment.

Unfunded Mandates Assessment

Title 1l of the Unfunded Mandates Reform Act of 1995 (Pub. L. 104-4) requires
each Federal agency to prepare a written statement assessing the effects of
any Federal mandate in a proposed or final agency rule that may result in an
expenditure of $100 million or more (in 1995 dollars) in any one year by State,
local, and tribal governments, in the aggregate, or by the private sector; such
a mandate is deemed to be a “'significant regulatory action."” The FAA
currently uses an inflation-adjusted value of $143.1 million in lieu of $100
million. This proposed rule contains such a mandate; therefore, the
requirements of Title Il apply. The alternatives considered by the FAA are
discussed above in the Summary of Benefits and Costs section.

LAC believes portions of the alternative presented by NACA
must be considered in order to avoid the disparate application
of this proposal on non-scheduled operations.
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Paperwork Reduction Act

This proposal contains the following new information collection

requirements. As required by the Paperwork Reduction Act of 1995 (44 U.S.C.

3507(d)), the FAA has submitted the information requirements associated
with this proposal to the Office of Management and Budget for its review.

Title: Flightcrew Member Duty and Rest Requirements.

Summary: The FAA is proposing data collection from air carriers certificated
under Title 14 Code of Federal Aviation Regulations (14 CFR) part 121 as
prescribed in 14 CFR part 117, Flight and Duty Limitations and Rest
Requirements: Flightcrew Members. Two sections in the proposal drive this
requirement, 14 CFR part 117, Sec. 117.7 Schedule Reliability and Sec.
117.31 Operations in Unsafe Areas. In accordance with these two sections,
each affected air carrier is required to submit a report to the FAA detailing:

e Schedule reliability for each air carrier ongoing reportable of 2-month
intervals,

o For those air carriers conducting operations under contract for the
United States Government and exceeding the proposed requirements,
ongoing reportable periods of 2-month intervals, and

o For those air carriers conducting operations not under contract for the
United States Government and exceeding the proposed requirements,
within 14 days of each occurrence, the air carrier relied on the relief
granted under Sec. 117.31 to reposition the aircraft to a safe region.

e Use of: Maintaining schedule reliability is a critical element to fatigue
mitigation. Air carriers build flight schedules projected to meet the
constraints of individual FDP. If, however, actual flight time exceeds the
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projected (scheduled) flight time, the validity of the air carrier's
scheduling process may come into question. This proposal places
accountability upon each air carrier with regard to their scheduling
practices and provides a means for the FAA to oversee the reliability of
the air carrier's scheduling process relative to the flightcrew members
actual FDP as opposed to the flightcrew member's scheduled FDP.

The proposal defines a flight duty period as a period that begins when a
flightcrew member is required to report for duty that includes a flight, a
series of flights, or positioning flights, and ends when the aircraft is parked
after the last flight and there is no intention for further aircraft movement by
the same flightcrew member. If the air carrier's system-wide actual FDPs
exceed the scheduled flight by more than five (5) percent or any actual FDP
that exceeds the pairing-specific schedule by more than twenty (20) percent,
the air carrier will be required to make adjustments to its schedule factoring
in the actual time exceeded in order to reflect a more realistic schedule
based upon actual data. Under the proposal, each air carrier must make
scheduling reliability adjustments to its schedule any time the
aforementioned limitations have been exceeded. Additionally, each air
carrier must submit an ongoing report on 2-month intervals detailing its
overall schedule reliability and pairing-specific reliability.

This proposal provides relief for air carriers conducting operations into
unsafe areas and repositioning the aircraft to another region for safety or a
safe location where another crew can relieve the current crew from duty. As
a result, these circumstances may result in a flightcrew member's FDP being
exceeded for the day. The proposed section grants the air carrier authority to
operate beyond the limits of the flightcrew's FDP to the extent of reaching a
safe location where the crew must be relieved and/or go into required rest.
However, by exercising such relief, the air carrier must report the occurrence
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to the FAA. The reporting requirements are different for air carriers operating
under a contract with the United States Government and those who are not.

Air carriers under contract with the United States Government must submit a
report every sixty (60) days detailing the number of times during the
reporting period the air carrier relied on this relief, and for each occurrence,
the reason for exceeding the FDP, the extent the FDP was exceeded and the
reason the operation could not be completed consistent with part 117. If an
air carrier does not rely on the proposed relief, there would be no obligation
to report. If the air carrier is not under contract with the United States
Government and relies on the proposed relief, it must submit a report within
fourteen (14) days of each occurrence detailing the reason the FDP was
exceeded, the extent the FDP was exceeded and the reason the operation
could not be completed consistent with part 117.

Respondents (including number of): The number of likely respondents is 92.
The likely respondents to this proposed information requirement are part 121
certificate holders.

Frequency: The FAA estimates each part 121 certificate holder will need to
provide schedule reliability data every two months. Certificate holders
regularly providing service to the United States government into unsafe areas
may need to file reports as often as every two months. The FAA anticipates
that certificate holders would only rarely need to fly into unsafe areas for
reasons other than in support of U.S. government operations and estimates
that fewer than five such reports would be filed each year.

Annual Burden Estimate:

This proposal would result in an annual recordkeeping and reporting burden
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as follows:
a. Number of respondents: 92.
Scheduling and Schedule Reliability Reporting: 92.
b. Total annual responses: 552.
(92 carriers reporting 6 times each year: 92 x 6 = 552)
Scheduling and schedule reliability reporting: 552.
1. Percentage of these responses collected electronically: 100%.
Scheduling and Schedule Reliability Reporting: 100%.
c. Total annual hours requested: 4,416 hours.
(92 air carriers requiring 1 employee 8 hours to complete report:
92 x 1 x 8 =4,416 hours).
Scheduling and schedule reliability reporting: 4,416.
d. Current OMB inventory: O hours.
Scheduling and schedule reliability reporting: O.
e. Difference: 4,416 hours.

Scheduling and Schedule Reliability Reporting: 4,416.

Annual reporting and recordkeeping cost burden (in thousands of dollars)

a.

Total annualized capital/startup costs: $20,645.
Scheduling and Schedule Reliability Reporting: $15.
Fatigue Training.

Fatigue Risk Management Systems: $20,630.

Total annual cost ((O&M): $23,902.

Scheduling and Schedule Reliability Reporting: $482.
Fatigue Training: $23,420.

Fatigue Risk Management Systems: $0.

Total annualized costs requested: $44,547.
Scheduling and Schedule Reliability Reporting: $497.
Fatigue Training: $23,420.

Fatigue Risk Management Systems: $20,630.
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d. Current OMB inventory: $0.
Scheduling and Schedule Reliability Reporting: $0.
Fatigue Training: $0.
Fatigue Risk Management Systems: $0.

e. Difference: $44,547.
Scheduling and Schedule Reliability Reporting: $497.
Fatigue Training: $23,420.
Fatigue Risk Management Systems: $20,630.

The agency is soliciting comments to--

(1) Evaluate whether the proposed information requirement is necessary for
the proper performance of the functions of the agency, including whether the
information will have practical utility;

(2) Evaluate the accuracy of the agency's estimate of the burden;

(3) Enhance the quality, utility, and clarity of the information to be collected,;
and

(4) Minimize the burden of collecting information on those who are to
respond, including by using appropriate automated, electronic, mechanical,
or other technological collection techniques or other forms of information
technology.

Individuals and organizations may send comments on the information
collection requirement by November 15, 2010, and should direct them to the
address listed in the Addresses section at the end of this preamble.
Comments also should be submitted to the Office of Management and
Budget, Office of Information and Regulatory Affairs, Attention: Desk Officer
for FAA, New Executive Building, Room 10202, 725 17th Street, NW.,
Washington, DC 20053.

According to the 1995 amendments to the Paperwork Reduction Act (5 CFR
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1320.8(b)(2)(vi)), an agency may not collect or sponsor the collection of
information, nor may it impose an information collection requirement unless
it displays a currently valid OMB control number. The OMB control number for
this information collection will be published in the Federal Register, after the
Office of Management and Budget approves it.

Executive Order 13132, Federalism

The FAA has analyzed this proposed rule under the principles and criteria of
Executive Order 13132, Federalism. The agency has determined that this
action would not have a substantial direct effect on the States, on the
relationship between the national Government and the States, or on the
distribution of power and responsibilities among the various levels of
government, and, therefore, would not have federalism implications.

Environmental Analysis

Environmental Analysis FAA Order 1050.1E identifies FAA actions that are
categorically excluded from preparation of an environmental assessment or
environmental impact statement under the National Environmental Policy Act
in the absence of extraordinary circumstances. The FAA has determined this
proposed rulemaking action qualifies for the categorical exclusion identified
in paragraph 312f and involves no extraordinary circumstances.

Regulations That Significantly Affect Energy Supply, Distribution, or Use

The FAA has analyzed this NPRM under Executive Order 13211, Actions
Concerning Regulations that Significantly Affect Energy Supply, Distribution,
or Use (May 18, 2001). The agency has determined that it is not a “significant
energy action" under the executive order because while a “significant
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regulatory action” under Executive Order 12866, it is not likely to have a
significant adverse effect on the supply, distribution, or use of energy.

Additional Information
Comments Invited:

The FAA invites interested persons to participate in this rulemaking by
submitting written comments, data, or views. It also invites comments
relating to the economic, environmental, energy or federalism impacts that
might result from adopting the proposals in this document. The most helpful
comments reference a specific portion of the proposal, explain the reason for
any recommended change, and include supporting data. To ensure the
docket does not contain duplicate comments, please send only one copy of
written comments, or if filing comments electronically, please submit your
comments only one time.

The FAA will file in the docket all comments we receive, as well as a report
summarizing each substantive public contact with FAA personnel concerning
this proposed rulemaking. Before acting on this proposal, the agency will
consider all comments we receive on or before the closing date for
comments. It will consider comments filed after the comment period has
closed if it is possible to do so without incurring expense or delay. The FAA
may change this proposal in light of the comments we receive.

Proprietary or Confidential Business Information
Do not file in the docket information that you consider to be proprietary or

confidential business information. Send or deliver this information directly to
the legal contact person identified in the FOR FURTHER INFORMATION

Page 116 of 142
1673




Lynden Air Cargo Comments

ATTACHMENT A

Docket Type:  Notice of Proposed Rulemaking (NPRM)
Docket No.: FAA-2009-1093

RIN 2120-AJ58

Document Date: November 15, 2010

NPRM

Comments

CONTACT section of this document. You must mark the information that you
consider proprietary or confidential. If you send the information on a disk or
CD ROM, mark the outside of the disk or CD ROM and also identify
electronically within the disk or CD ROM the specific information that is
proprietary or confidential.

Under 14 CFR 11.35(b), when the FAA is aware of proprietary information
filed with a comment, the agency does not place it in the docket. It is held in
a separate file to which the public does not have access, and a note is
placed in the docket that the agency has received it. If the agency receives a
request to examine or copy this information, it treats it as any other request
under the Freedom of Information Act (5 U.S.C. 552). The FAA processes such
a request under the DOT procedures found in 49 CFR part 7.

Availability of Rulemaking Documents

An electronic copy of rulemaking documents may be obtained using the

Internet by--

1. Searching the Federal eRulemaking Portal (http://www.regulations.gov);

2. Visiting the FAA's Regulations and Policies web page at
http://www.faa.gov/regulations policies/; or

3. Accessing the Government Printing Office's Web page at
http://www.gpoaccess.gov/fr/index.html.

Alternatively, a copy may be requested directly from the FAA by sending a
request to the Federal Aviation Administration, Office of Rulemaking, ARM-1,
800 Independence Avenue, SW., Washington, DC 20591, or by calling (202)
267-9680. Make sure to identify the docket number or notice number of this
rulemaking.

All documents the FAA considered in developing this proposed rule, including
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economic analyses and technical reports, are located in the docket for this
rulemaking and may be viewed on the internet through the Federal
eRulemaking Portal referenced in paragraph (1).

List of Subjects

14 CFR Part 117

Airmen, Aviation safety, Reporting and recordkeeping requirements, Safety.

14 CFR Part 121

Air carriers, Aircraft, Airmen, Aviation safety, Reporting and recordkeeping
requirements, Safety.

The Proposed Amendment

In consideration of the foregoing, the Federal Aviation Administration
proposes to amend Chapter | of Title 14, Code of Federal Regulations, as
follows:

1. Part 117 is added to read as follows:

PART 117--FLIGHT AND DUTY LIMITATIONS AND REST REQUIREMENTS:
FLIGHTCREW MEMBERS

Sec.

117.1 Applicability.
117.3 Definitions.
117.5 Fitness for duty.
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117.7 Fatigue risk management system.

117.9 Schedule reliability.

117.11 Fatigue education and training program.

117.13 Flight time limitation.

117.15 Flight duty period: Un-Augmented operations.

117.17 Flight duty period: Split duty.

117.19 Flight duty period: Augmented flightcrew.

117.21 Reserve status.

117.23 Cumulative duty limitations.

117.25 Rest period.

117.27 Consecutive nighttime operations.

117.29 Deadhead transportation.

117.31 Operations into unsafe areas.

Table A to Part 117--Maximum Flight Time Limits for Un-Augmented
Operations

Table B to Part 117--Flight Duty Period: Un-Augmented Operations
Table C to Part 117--Flight Duty Period: Augmented Operations

Authority: 49 U.S.C. 106(g), 40113, 40119, 44101, 44701-44702, 44705, 44709-
44711, 44713, 44716-44717, 44722, 46901, 44903-44904, 44912, 46105.

Sec. 117.1 Applicability.

This part prescribes flight and duty limitations and rest requirements for all

flightcrew members and certificate holders conducting operations under part
121 of this chapter. This part also applies to all flightcrew members and part
121 certificate holders when conducting flights under part 91 of this chapter.
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Sec. 117.3 Definitions.

In addition to the definitions in Sec. Sec. 1.1 and 119.3 of this chapter, the
following definitions apply to this part. In the event there is a conflict in
definitions, the definitions in this part control.

Acclimated means a condition in which a crewmember has been in a theater
for 72 hours or has been given at least 36 consecutive hours free from duty.

LAC recommends 30 hours as sufficient time to acclimatize to
a new theatre of operations.

Airport/standby reserve means a defined duty period during which a
crewmember is required by a certificate holder to be at, or in close proximity
to, an airport for a possible assignment.

Please see the definition of short-call reserve.

Augmented flightcrew means a flightcrew that has more than the minimum
number of flightcrew members required by the airplane type certificate to
operate the aircraft to allow a flightcrew member to be replaced by another
qualified flightcrew member for in-flight rest.

Calendar day means a 24-hour period from 0000 through 2359.

In the FAA's Response to Clarifying Questions, Calendar day
was clarified by the statement that “[a]s such, the FAA believes
that the calendar day for the flight crew member’'s home base
should be sufficient.” Under our unique gateway basing
methodology, many of our aircraft and therefore flight crew do
not have an identifiable home base; therefore, further
clarification of “calendar day” is necessary.

Certificate holder means a person who holds or is required to hold an air
carrier certificate or operating certificate issued under part 119 of this
chapter.
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Crew pairing means a flight duty period or series of flight duty periods
assigned to a flightcrew member which originate or terminate at the
flightcrew member's home base.

In the Response to Clarifying Questions, Crew Pairing was
clarified as “FAA intended to state that a crew pairing must
begin or end at the crew members home base.”

This assumes a “hub and spoke” operation, and does not take
into account non scheduled airline operations, particularly
those with differing “home bases”. These essential services
must be dealt with by the FAA in its rulemaking.

Deadhead transportation means transportation of a crewmember as a
passenger, by air or surface transportation, as required by a certificate
holder, excluding transportation to or from a suitable accommodation.

Duty means any task, other than long-call reserve, that a crewmember
performs on behalf of the certificate holder, including but not limited to
airport/standby reserve, short-call reserve, flight duty, pre- and post-flight
duties, administrative work, training, deadhead transportation, aircraft
positioning on the ground, aircraft loading, and aircraft servicing.

LAC recommends a change in the definition to Duty as
meaning any task other than long-call reserve that a
crewmember is assigned by the certificate holder.

Duty period means a period that begins when a certificate holder requires a
crewmember to report for duty and ends when that crew member is free from
all duties.

LAC would consider this definition too vague. For instance,
would preparing expense reports, monthly time sheets etc. be
considered duty and charged against a scheduled FDP?

Fatigue means a physiological state of reduced mental or physical
performance capability resulting from lack of sleep or increased physical
activity that can reduce a crewmember's alertness and ability to safely
operate an aircraft or perform safety-related duties.

Fatigue risk management system (FRMS) means a management system for an
operator to use to mitigate the effects of fatigue in its particular operations.
It is a data-driven process and a systematic method used to continuously
monitor and manage safety risks associated with fatigue-related error.
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Fit for duty means physiologically and mentally prepared and capable of
performing assigned duties in flight with the highest degree of safety.

Flight duty period (FDP) means a period that begins when a flightcrew
member is required to report for duty with the intention of conducting a
flight, a series of flights, or positioning or ferrying flights, and ends when the
aircraft is parked after the last flight and there is no intention for further
aircraft movement by the same flightcrew member. A flight duty period
includes deadhead transportation before a flight segment without an
intervening required rest period, training conducted in an aircraft, flight
simulator or flight training device, and airport/standby reserve.

Home base means the location designated by a certificate holder where a
crew member normally begins and ends his or her duty periods.

This definition of home base is definitely not appropriate for
LAC operations. The majority of our aircraft do not operate out
of a single base, i.e. hub. This is one of the main differences
between supplemental non-scheduled carriers and scheduled
carriers.

Lineholder means a flightcrew member who has a flight schedule and is not
acting as a reserve flightcrew member.

Long-call reserve means a reserve period in which a crewmember receives a
required rest period following notification by the certificate holder to report
for duty.
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Physiological night's rest means the rest that encompasses the hours of 0100
and 0700 at the crewmember's home base, unless the individual has
acclimated to a different theater. If the crewmember has acclimated, the rest
must encompass the hours of 0100 and 0700 at the acclimated location.

Report time means the time that the certificate holder requires a
crewmember to report for a duty period.

Reserve availability period means a duty period during which a certificate
holder requires a reserve crewmember on short call reserve to be available
to receive an assignment for a flight duty period.

LAC strongly recommends that the definitions associated with
the term “reserve” be changed to:

Airport/standby reserve: The reserve status when the
crewmember is required by the certificate holder to be available
at the aircraft one hour from call out.

Reserve duty period means the time from the beginning of the reserve
availability period to the end of an assigned flight duty period, and is
applicable only to short call reserve.

Reserve flightcrew member means a flightcrew member who a certificate
holder requires to be available to receive an assignment for duty.
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Rest facility means a bunk, seat, room, or other accommodation that

provides a crewmember with a sleep opportunity.

(1) Class 1 rest facility means a bunk or other surface that allows for a flat
sleeping position and is located separate from both the flight deck and
passenger cabin in an area that is temperature-controlled, allows the
crewmember to control light, and provides isolation from noise and
disturbance.

(2) Class 2 rest facility means a seat in an aircraft cabin that allows for a flat
or near flat sleeping position; is separated from passengers by a minimum
of a curtain to provide darkness and some sound mitigation; and is
reasonably free from disturbance by passengers or crewmembers.

(3) Class 3 rest facility means a seat in an aircraft cabin or flight deck that
reclines at least 40 degrees and provides leg and foot support.

Rest period means a continuous period determined prospectively during
which the crewmember is free from all restraint by the certificate holder,
including freedom from present responsibility for work should the occasion
arise.

Scheduled means times assigned by a certificate holder when a crewmember
is required to report for duty.

Schedule reliability means the accuracy of the length of a scheduled flight
duty period as compared to the actual flight duty period.

Short-call reserve means a period of time in which a crewmember does not
receive a required rest period following notification by the certificate holder
to report for a flight duty period.

In the Response to Clarifying Questions, Short call reserve
was clarified by this statement: “This form of reserve requires a
Reserve Availability Period. While it is not technically a period
of time, it is effectively time bound because it is neither
airport/standby reserve nor long call reserve.” LAC is still
unsure of what this would entail and requests more clarification.
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Indeed, LAC recommends the following definition:

Short-call reserve: The reserve status when a crewmember is
required to be available at the aircraft two hours or longer from
call out.

Split duty means a flight duty period that has a scheduled break in duty that
is less than a required rest period.

Suitable accommodation means a temperature-controlled facility with sound
mitigation that provides a crewmember with the ability to sleep in a bed and
to control light.

Theater means a geographical area where local time at the crewmember's
flight duty period departure point and arrival point differ by no more than 4
hours.

Unforeseen operational circumstance means an unplanned event beyond the
control of a certificate holder of insufficient duration to allow for adjustments
to schedules, including unforecast weather, equipment malfunction, or air
traffic delay.

This definition must encompass circumstances that non-
scheduled operations commonly experience and that no
amount of planning can reliably predict. While late arrival of
cargo and inadequate ground handling equipment are “normal
occurrences; when lift is provided in remote locations that
experience other unknown and unpredictable delays, it is
virtually impossible to predict the combination of events that
can take place.

Window of circadian low means a period of maximum sleepiness that occurs
between 0200 and 0559 during a physiological night.

Sec. 117.5 Fitness for duty.

(a) Each flightcrew member must report for any flight duty period rested and
prepared to perform his or her assigned duties.

LAC recommends deletion of section 117.5 (b) as it is
addressed both in 117.5 (a) and (c) and contains ambiguous
language “if the certificate holder believes the crewmember is
too fatigued”. What evidence is necessary to uphold this
belief? This places the responsibility to evaluate a crewmember
condition squarely with the air carrier/certificate holder rather
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(b) No certificate holder may assign and no flightcrew member may accept
assignment to a flight duty period if the flightcrew member has reported for a
flight duty period too fatigued to safely perform his or her assigned duties or
if the certificate holder believes that the flightcrew member is too fatigued to
safely perform his or her assigned duties.

(c) No certificate holder may permit a flightcrew member to continue a flight
duty period if the flightcrew member has reported himself too fatigued to
continue the assigned flight duty period.

(d) Any person who suspects a flightcrew member of being too fatigued to
perform his or her duties during flight must immediately report that
information to the certificate holder.

(e) Once notified of possible flightcrew member fatigue, the certificate holder
must evaluate the flightcrew member for fitness for duty. The evaluation
must be conducted by a person trained in accordance with Sec. 117.11 and
must be completed before the flightcrew member begins or continues an
FDP.

(f) As part of the dispatch or flight release, as applicable, each flightcrew
member must affirmatively state he or she is fit for duty prior to commencing
flight.

(9) Each certificate holder must develop and implement an internal
evaluation and audit program approved by the Administrator that will monitor
whether flightcrew members are reporting for FDPs fit for duty and correct
any deficiencies.

than the claimed “dual responsibility”.

Additionally, section 117.5 (b) is not an objective standard
which makes it completely unworkable; LAC is not aware of
any tests that conclusively determine an individual’'s state of
fatigue.

Section 117.5(d) also needs to be deleted; it is ambiguous at
best and opens the door for erroneous reports from persons
with no knowledge of the operations or the symptoms of
fatigue; it will also encourage reporting based upon
questionable motives.

LAC recommends deletion of section 117.5(e); the company
supports NACA’s comments that state:

Paragraphs (b), (d) and (e) cannot be implemented without
extensive development of medical standards, fielding of
medical equipment and assumption of significant legal liability.
NACA does agree there must be a joint responsibility for safety
and fatigue mitigation. The crewmember must have the
responsibility that he/she must report fatigue when the situation
would preclude safe flight. The training envisioned in the
congressionally mandated fatigue risk management plan
(FRMP) must be developed and implemented so as to build
confidence in our understanding of fatigue and its mitigations
before any prescriptive requirement in this section can be
confidently met. We also acknowledge AC 120-100. As that
training and confidence is accomplished, crewmembers will
know how to better prepare for flight duty periods and know
when to exercise their prerogative to report themselves to be
too fatigued to enter or continue an FDP. Meanwhile, this
section must be rewritten as shown above to withdraw sections
(b), (d) and (e) as they are impossible to implement.

Sec. 117.7 Fatigue risk management system.
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(a) No certificate holder may exceed any provision of this part unless

approved by the FAA under a Fatigue Risk Management System that provides

at least an equivalent level of protection against fatigue-related accidents or
incidents as the other provisions of this part.

(b) The Fatigue Risk Management System must include:
(1) A fatigue risk management policy.

(2) An education and awareness training program.

(3) A fatigue reporting system.

(4) A system for monitoring flightcrew fatigue.

(5) An incident reporting process.

(6) A performance evaluation.

(c) Whenever the Administrator finds that revisions are necessary for the
continued adequacy of an FRMS that has been granted final approval, the
certificate holder must, after notification, make any changes in the program
deemed necessary by the Administrator.

Sec. 117.9 Schedule reliability.

(a) Each certificate holder must adjust within 60 days --

(1) Its system-wide flight duty periods if the total actual flight duty periods
exceed the scheduled flight duty periods more than 5 percent of the time,
and

(2) Any scheduled flight duty period that is shown to actually exceed the
schedule 20 percent of the time.

(b) Each certificate holder must submit a report detailing the scheduling
reliability adjustments required in paragraph (a) of this section to the FAA

LAC does not concur with 117.9; the proposal assumes
scheduled operations with established bases and route
structure. Currently 66% of all LAC’s operations are non-
scheduled. There would be no schedule reliability number
because there is no schedule.

LAC recommends any reporting requirement should be limited
to extensions to the FDP’s as prescribed in Table A, B or C as
appropriate.

LAC requests the rewrite of section 117.9 as follows:

Each certificate holder must record each extension to the
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every two months detailing both overall schedule reliability and pairing-
specific reliability. Submissions must consist of:

(1) The carrier's entire crew pairing schedule for the previous 2-month period,
including the total anticipated length of each set of crew pairings and the
regulatory limit on such pairings;

(2) The actual length of each set of crew pairings, and

(3) The percentage of discrepancy between the two data sets on both a
cumulative, and a pairing-specific basis.

maximum FDP limitations shown at Table B and C and report
them to the FAA quarterly. Reports must include the scheduled
FDP hours at time of report for duty involving flight; the actual
FDP hours; and a brief explanation for the extension.

Non-scheduled operations consist of low-frequency, ad hoc or
one-off flights. There are no established stations and routes.
They operate under the provisions of 14 CFR part 121, Subpart
S. Non-scheduled operations infrequently operate on the
agreed-upon initial schedule because of the nature of the
customer’s requirements. Non-scheduled carriers offer
services that are required to move when the customer is ready
to move, not on a schedule of the carrier's making. Every
scheduled or non-scheduled operation must be permitted to
operate up to the maximum FDP established for time-of-day
and number of segments as shown at Tables B or C. In
general a quarterly report consisting of actual FDP extensions
will best describe interruptions to “schedule reliability” for both
scheduled and non-scheduled operations.

Sec. 117.11 Fatigue education and training program.

(a) Each certificate holder must develop and implement an education and
training program, approved by the Administrator, applicable to all employees
of the certificate holder responsible for administering the provisions of this
rule including flightcrew members, dispatchers, individuals involved in the
scheduling of flightcrew members, individuals involved in operational control,
and any employee providing management oversight of those areas.

(b)(1) Initial training for all individuals listed in paragraph (a) of this section
must consist of at least 5 programmed hours of instruction in the subjects

listed in paragraph (b)(3) of this section.

(2) Recurrent training for all individuals listed in paragraph (a) of this section

LAC does support fatigue education and training based upon
programmed hours as proposed. The FAA provides no
justification and seems to have picked these hours without any
objective standard. The training should ensure that the
knowledge has been absorbed.
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must be given on an annual basis and must consist of 2 programmed hours of
instruction in the subjects listed in paragraph (b)(3) of this section.

(3) The fatigue education and training program must include information on--

(i) FAA regulatory requirements for flight, duty and rest and NTSB
recommendations on fatigue management.

(ii) Basics of fatigue, including sleep fundamentals and circadian rhythms.
(iii) Causes of fatigue, including possible medical conditions.

(iv) Effect of fatigue on performance.

(v) Fatigue countermeasures.

(vi) Fatigue prevention and mitigation.

(vii) Influence of lifestyle, including nutrition, exercise, and family life, on
fatigue.

(viii) Familiarity with sleep disorders and their possible treatments.

(ixX) Responsible commuting.

(X) Flightcrew member responsibility for ensuring adequate rest and fitness
for duty.

(xi) Operating through and within multiple time zones.

(c) Whenever the Administrator finds that revisions are necessary for the
continued adequacy of a fatigue education and training program that has
been granted final approval, the certificate holder must, after notification,
make any changes in the program that are deemed necessary by the
Administrator.

Sec. 117.13 Flight time limitation.

No certificate holder may schedule and no flightcrew member may accept an
assignment or continue an assigned flight duty period if the total flight time:

Lynden Air Cargo strongly opposes any limitation of flight time
within a prescribed Flight Duty Period and therefore
recommends the deletion of section 117.13.

There is no scientific basis for additional limitations. The
company is in full concurrence with the NACA’s comments on
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(a) Will exceed the limits specified in Table A of this part if the operation is
conducted with the minimum required flightcrew.

(b) Will exceed 16 hours if the operation is conducted with an augmented
flightcrew.

this section.

Additionally, 30 years of operational experience (13 on the part
of LAC), has proven the validity of credit for a three person
cockpit crew consisting of 2 pilots and 1 flight engineer. Many
non-scheduled airlines, including LAC have successfully
incorporated the additional crew member as an augmentation
to safety.

Sec. 117.15 Flight duty period: Un-augmented operations.

(a) Except as provided for in Sec. 117.17, no certificate holder may assign
and no flightcrew member may accept an assignment for an unaugmented
flight operation if the scheduled flight duty period will exceed the limits in
Table B of this part.

(b) If the flightcrew member is not acclimated:

(1) The maximum flight duty period in Table B of this part is reduced by 30
minutes.(2) The applicable flight duty period is based on the local time at the
flightcrew member's home base.

(c) In the event unforeseen circumstances arise:

(1) The pilot in command and certificate holder may extend a flight duty
period up to 2 hours.

(2) An extension in the flight duty period exceeding 30 minutes may occur
only once in any 168 consecutive hour period, and never on consecutive
days.

LAC fully concurs with NACA’s comments and recommends
section 117.15 be rewritten as follows:

Sec. 117.15 Flight duty period: Un-augmented operations.

(a) Except as provided for in section 117.15(b) and in section
117.17, no certificate holder may assign and no flightcrew
member may accept an assignment for an un-augmented
flight operation if the scheduled flight duty period will
exceed the limits in Table B of this part.

Insert new section 117.15(b) as follows:

(b) In the case of an aircraft with a three-person cockpit with an
un-augmented crew, a certificate holder may assign and a
crewmember may accept a flight duty period that is
extended up to 2 hours beyond the applicable flight duty
period for an un-augmented flightcrew in Table B. In no
case may the flight duty period exceed 16 hours.

Change section 117.15(c) and (d) as follows:

(c) {b) If the flightcrew member is not acclimated:

(1) The maximum flight duty period in Table B of this part
is reduced by one hour30-minutes.

(2) The applicable flight duty period is based on the local
time at the flightcrew member's home base or
acclimated location.

(d) {e) In the event unforeseen circumstances arise:
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(1) The pilot in command and certificate holder may extend
a flight duty period up to 2 hours, unless the pilot in
command reports at the time of the decision that the
crew is too fatigued to continue.

(2) An extension in the flight duty period exceeding 30
minutes may occur no more than two times in any 168
consecutive hour period, and never on consecutive
days.

(3) Should flight duty periods be extended on two
consecutive days, an intervening rest period of 16
hours must be provided prior to the next flight duty
period.

Sec. 117.17 Flight duty period: Split duty.

For a split duty period, a certificate holder may extend and a flightcrew
member may accept a flight duty period up to 50 percent of time that the
flightcrew member spent in a suitable accommodation up to a maximum
flight duty period of 12 hours provided the flightcrew member is given a
minimum opportunity to rest in a suitable accommodation of 4 hours,
measured from the time the flightcrew member reaches the rest facility.

LAC fully concurs with NACA on rewriting section 117.17 as
follows:

For a split duty period, a certificate holder may extend an un-
augmented flight duty period up to 90 minutes where the
ground time permits a rest opportunity of at least 45 minutes
with a subsequent 20-minute recovery period. Should the
ground time permit a longer rest opportunity, the flight duty
period may be extended by 75 per cent of the available rest
opportunity for a rest facility equivalent to a Class 1 on-board
rest facility; up to 50 per cent of the rest opportunity for a Class
2 rest facility; or up to 30 percent for a Class 3 rest facility,
whichever is greater.
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Sec. 117.19 Flight duty period: Augmented flightcrew.

The flight duty period limits in Sec. 117.15 may be extended by augmenting
the flightcrew.

(a) For flight operations conducted with an acclimated augmented flightcrew,

no certificate holder may assign and no flightcrew member may accept an

assignment if the scheduled flight duty period will exceed the limits specified

in Table C of this part.

(b) If the flightcrew member is not acclimated:

(1) The maximum flight duty period in Table C of this part is reduced by 30
minutes.

(2) The applicable flight duty period is based on the local time at the
flightcrew member's home base.

(c) No certificate holder may assign and no flightcrew member may accept
an assignment under this section unless during the flight duty

period:

(1) Two consecutive hours are available for in-flight rest for the flightcrew
member manipulating the controls during landing;

(2) A ninety minute consecutive period is available for in-flight rest for each
flightcrew member; and

(3) The last flight segment provides an opportunity for in-flight rest in
accordance with paragraph (c)(1) of this section.

(d) No certificate holder may assign and no flightcrew member may accept
an assignment involving more than three flight segments under this section
unless the certificate holder has an approved fatigue risk management
system under Sec. 117.7.

LAC recommends the rewriting of section 117.19 Flight duty
period: Augmented flightcrew as follows.

The flight duty period limits in Sec. 117.15 may be extended by

augmenting the flightcrew.

(a) For flight operations conducted with an acclimated
augmented flightcrew, no certificate holder may assign and
no flightcrew member may accept an assignment if the
scheduled flight duty period will exceed the limits specified
in Table C of this part.

(b) If the flightcrew member is not acclimated:

(1) The maximum flight duty period in Table C of this part is
reduced by one hour 30 minutes.

(2) The applicable flight duty period is based on the local
time at the flightcrew member's acclimated location or
home base.

(c) At all times during flight, at least one flightcrew member
with a PIC type-rating must be alert and on the flight deck.

(d) In the event unforeseen circumstances arise:

(1) The pilot in command and certificate holder may extend
a flight duty period up to 3 hours.

(2) An extension in the flight duty period exceeding 30
minutes may occur no more than twice and not on
consecutive days, in any 168 consecutive hour period.

(3) NEW! Should flight duty periods be extended twice in
168 hours, an intervening rest of 16 hours must be
provided prior to the next flight duty period or short-call
reserve.
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(e) At all times during flight, at least one flightcrew member with a PIC type-
rating must be alert and on the flight deck.

(f) In the event unforeseen circumstances arise:

(1) The pilot in command and certificate holder may extend a flight duty
period up to 3 hours.

(2) An extension in the flight duty period exceeding 30 minutes may occur
only once in any 168 consecutive hour period.

Sec. 117.21 Reserve status.

(a) Unless specifically designated otherwise by the certificate holder, all
reserve is considered long-call reserve.

(b) For airport/standby reserve, all time spent in a reserve status is part of
the flightcrew member's flight duty period.

The proposed regulations on reserve status defy logic and
appear to be more of a labor management agreement for
scheduled air carriers than workable prescriptive regulations for
non-scheduled operations.

Non scheduled operations, by their very nature, do not operate
routes with built in crew bases. LAC recommends a short call
reserve structure of 16 hours of reserve duty and 8 hours off.

(c) For short call reserve,

(1) All time within the reserve availability period is duty.

(2) The reserve availability period may not exceed 14 hours.

(3) No certificate holder may schedule and no reserve flightcrew member on
short call reserve may accept an assignment of a flight duty period that
begins before the flightcrew member's next reserve availability period unless
the flightcrew member is given at least 14 hours rest.

(4) The maximum reserve duty period for un-augmented operations is the
lesser of--

(i) 16 hours, as measured from the beginning of the reserve availability
period;

(i) The assigned flight duty period, as measured from the start of the flight
duty period; or

(iii) The flight duty period in Table B of this part plus 4 hours, as measured
from the beginning of the reserve availability period.

Section 117.21(c)(3) requires more rest that prescribed for a
long call reserve as referenced in 117.25(d).

LAC agrees with NACA comments that the proposed scheme
for shifting short-call reserve is illogical and unnecessary.

In its Response to Clarifying Questions, the FAA states “the
section on reserve was proposed largely as drafted by the
ARC...the FAA believes the ARC members are in the best
position to clarify what they intended when drafting the
provision”. There were no clarify statements from the ARC.

LAC proposes the following language for section 117.21(c)

(c)For short call reserve,
(1) All time within the reserve availability period is duty.
(2) The reserve availability period may not exceed 16 hours.
(3) No certificate holder may schedule and no reserve
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(iv) If all or a portion of a reserve flightcrew member's reserve of this section
by one-half of the length of the time during the availability period falls
between 0000 and 0600, the certificate holder may increase the maximum
reserve duty period in paragraph (c)(4)(iii) reserve availability period in which
the certificate holder did not contact the flightcrew member,not to exceed 3
hours.

(5) The maximum reserve duty period for augmented operations is the lesser
of--

(i) The assigned flight duty period, as measured from the start of the flight
duty period; or

(ii) The flight duty period in Table C of this part plus 4 hours, as measured
from the beginning of the reserve availability period.

(iii) If all or a portion of a reserve flightcrew member's reserve availability
period falls between 0000 and 0600, the certificate holder may increase the
maximum reserve duty period in paragraph (c)(5)(ii) of this section by one-
half of the length of the time during the reserve availability period in which
the certificate holder did not contact the flightcrew member,not to exceed 3
hours.

(d) For long call reserve,

(1) The period of time that the flightcrew member is in a reserve status does
not count as duty.

(2) If a certificate holder contacts a flightcrew member to assign him or her
to a flight duty period or a short call reserve, the flightcrew member must
receive the required rest period specified in Sec. 117.25 prior to reporting for
the flight duty period or commencing the short call reserve duty.

(3) If a certificate holder contacts a flightcrew member to assign him or her
to a flight duty period that will begin before and operate into the flightcrew
member's window of circadian low, the flightcrew member must receive a 12
hour notice of report time from the air carrier.

flightcrew member on short call reserve may accept an
assignment of a flight duty period that begins before the
flightcrew member's next reserve availability period
unless the flightcrew member is given at least 8 hours
rest.

(4)

The maximum reserve duty period for un-augmented

operations is the lesser of--

0)
(i)
(i)

(iv)

16 hours, as measured from the beginning of the
reserve availability period;

The assigned flight duty period, as measured from
the start of the flight duty period; or

The flight duty period in Table B of this part plus 6
hours, as measured from the beginning of the
reserve availability period.

If all or a portion of a reserve flightcrew member's
reserve of this section by the full length of the time
during the availability period falls between 0000 and
0600, the certificate holder may increase the
maximum reserve duty period in paragraph (c)(4)(iii)
reserve availability period in which the certificate
holder did not contact the flightcrew member.

(5) The maximum reserve duty period for augmented
operations is the lesser of--

(i)
(ii)

(i)

The assigned flight duty period, as measured from
the start of the flight duty period; or

The flight duty period in Table C of this part plus 6
hours, as measured from the beginning of the
reserve availability period.

If all or a portion of a reserve flightcrew member's
reserve availability period falls between 0000 and
0600, the certificate holder may increase the
maximum reserve duty period in paragraph (c)(5)(ii)
of this section by the full length of the time during
the reserve availability period in which the certificate
holder did not contact the flightcrew member.

Deleted section 117.21 from paragraph (d)(3) to the end.
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(e) An air carrier may shift a reserve flightcrew member's reserve availability
period under the following conditions:

(1) A shift to a later reserve availability period may not exceed 12 hours.

(2) A shift to an earlier reserve availability period may not exceed 5 hours,
unless the shift is into the flightcrew member's window of circadian low, in
which case the shift may not exceed 3 hours.

(3) A shift to an earlier reserve period may not occur on any consecutive
calendar days.

(4) The total shifts in a reserve availability period in paragraphs (e)(1) through
(e)(3) of this section may not exceed a total of 12 hours in any 168
consecutive hours.

Sec. 117.23 Cumulative duty limitations.

(a) The limitations of this section on flightcrew members apply to all
commercial flying by the flightcrew member during the applicable periods.

(b) No certificate holder may schedule and no flightcrew member may accept
an assignment if the flightcrew member's total flight time will exceed the
following:

(1) 100 hours in any 28 consecutive calendar day period and

(2) 1,000 hours in any 365 consecutive calendar day period.

(c) No certificate holder may schedule and no flightcrew member may accept
an assignment if the flightcrew member's total Flight Duty Period will
exceed:

(1) 60 flight duty period hours in any 168 consecutive hours and

(2) 190 flight duty period hours in any 672 consecutive hours.

LAC supports NACAs recommended rewrite of section
117.23(a)-(c)

LAC believes that limiting crew member’s cumulative duty to
only 65 duty hours (effectively 4 days of availability a week) is
too restrictive for non scheduled carriers.
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(d) Except as provided for in paragraph (d)(3) of this section, no certificate
holder may schedule and no flightcrew member may accept an assignment if
the flightcrew member's total duty period will exceed:

(1) 65 duty hours in any 168 consecutive hours and

(2) 200 duty hours in any 672 consecutive hours.

(3) If a flightcrew member is assigned to short-call reserve or a certificate
holder transports a flightcrew member in deadhead transportation in, at a
minimum, a seat in aircraft cabin that allows for a flat or near flat sleeping
position, the total duty period may not exceed:

(i) 75 duty hours in any 168 consecutive hours and

(if) 215 duty hours in any 672 consecutive hours.

(4) Extension of the duty period under paragraph (d)(3) of this section is
limited to the amount of time spent on short-call reserve or in deadhead
transportation.

Sec. 117.25 Rest period.

(a) No certificate holder may assign and no flightcrew member may accept
assignment to any reserve or duty with the certificate holder during any
required rest period.

(b) Before beginning any reserve or flight duty period, a flightcrew member
must be given at least 30 consecutive hours free from all duty in any 168
consecutive hour period, except that:

(1) If a flightcrew member crosses more than four time zones during a series
of flight duty periods that exceed 168 consecutive hours, the flightcrew
member must be given a minimum of three physiological nights rest upon
return to home base.

(2) A flightcrew member operating in a new theater must receive 36 hours of
consecutive rest in any 168 consecutive hour period.

Section 117.25(b)(1) should read: If a flightcrew member
crosses more than four consecutive time zones during a
series...

LAC feels 30 hours of rest every 168 is sufficient rest in
117.25(a)(1)-(2).

In its Response for Clarifying Questions, the FAA states that it
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(c) No certificate holder may reduce a rest period more than once in any 168
consecutive hour period.

(d) No certificate holder may schedule and no flightcrew member may accept
an assignment for reserve or a flight duty period unless the flightcrew
member is given a rest period of at least 9 consecutive hours before
beginning the reserve or flight duty period measured from the time the
flightcrew member reaches the hotel or other suitable accommodation.

(e) In the event of unforeseen circumstances, the pilot in command and
certificate holder may reduce the 9 consecutive hour rest period in paragraph
(d) of this section to 8 consecutive hours.

“does not anticipate that the flight crew member would notify
the certificate holder that he or she arrived at the hotel with the
full 9 hour rest opportunity...” and “...by linking the rest
opportunity to check in and checkout, the certificate holder can
rely on hotel records if the FAA investigates whether a crew
member was afforded an adequate rest.”

LAC recommends that this section be worded to reflect that
rest begins 90 minutes after block in of a flight.

Relying on hotel records for check in and checkout is unreliable
or unworkable. Crew rooms are arranged in advance and the
actual check in process does not occur at the hotel; rather it
may occur in the hotel van or on the road. Indeed, most hotels
afford the opportunity for checking out the night prior, or if no
incidental expenses are occurred, check out is automatic and
the receipt is slipped under the hotel room door. There is no
time record of when a crewmember actually leaves the rest
facility.

These examples are indicative of why reliance on hotel records
is unrealistic. Additionally, when there is no hotel or other
official method of establishing when the crew member
“reaches...suitable accommodation, the proposed section
becomes even more problematic.

Having the crewmember call the certificate holder at check in
and check out, which would require the certificate holder record
those communications, is unnecessarily burdensome on the
crewmember and the certificate holder. An average time (90
minutes) is more realistic.

Sec. 117.27 Consecutive nighttime operations.

No certificate holder may schedule and no flightcrew member may accept
more than three consecutive nighttime flight duty periods unless the
certificate holder provides an opportunity to rest during the flight duty period

LAC recommends deletion of section 117.27; the proposal
already addresses cumulative fatigue during night operations
by limiting the FDP’s in Table B.

This is an example of the duplicative nature of this proposal.
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in accordance with Sec. 117.17.

Sec. 117.29 Deadhead transportation.

(a) All time spent in deadhead transportation is considered part of a duty
period.

(b) Time spent in deadhead transportation is considered part of a flight duty
period if it occurs before a flight segment without an intervening required
rest period.

(c) Time spent entirely in deadhead transportation during a duty period may
not exceed the flight duty period in Table B of this part for the applicable
time of start plus 2 hours unless the flightcrew member is given a rest period
equal to the length of the deadhead transportation but not less than the
required rest in Sec. 117.25 upon completion of such transportation.

Section 117.29(c) is confusing and should be deleted;
deadhead transportation in 117.29(a) is considered duty and
section 117.25 provides for required rest prior to short call
reserve or flight duty.

In its Response to Clarifying Questions regarding 117.29 the
FAA further confuses the issue by stating that “unlike flight
crewmembers, a deadheading crewmember is not expected to
work, so arguably he or she does not need a rest opportunity
equivalent to, or potentially even greater than a flight
crewmember flying the same route.”

Sec. 117.31 Operations into unsafe areas.

(a) This section applies to operations that cannot otherwise be conducted
under this part because of unique circumstances that could prevent
flightcrew members from being relieved by another crew or safely provided
with the rest required under Sec. 117.25 at the end of the applicable flight
duty period.

(b) A certificate holder may exceed the maximum applicable flight duty
periods to the extent necessary to allow the flightcrew to fly to a destination
where they can safely be relieved from duty by another flightcrew or can
receive the requisite amount of rest prior to commencing their next flight

The term “unsafe” must be removed, it is misleading. “Safe
areas” and “unsafe areas” are not defined in section 117.3.
These words are arbitrary as the FAA admits in its Response to
Clarifying Questions where the agency states: “the FAA does
not believe it is possible to define what constitutes an
‘unsafe area’ with any specificity.”
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duty period.

(c) The flightcrew shall be given a rest period immediately after reaching the
destination described in paragraph (b) of this section equal to the length of
the actual flight duty period or 24 hours, whichever is less.

(d) No extension of the cumulative fatigue limitations in Sec. 117.3 is
permitted.

(e) If the operation was conducted under contract with an agency or
department of the United States Government, each affected air carrier must
submit a report every 60 days detailing the—

(1) Number of times in the reporting period it relied on this section to conduct
its operations.

(2) For each occurrence,

(i) The reasons for exceeding the applicable flight duty period;

(i) The extent to which the applicable flight duty period was exceeded; and
(iii) The reason the operation could not be completed consistent with the
requirements of this part.

(f) If the operation was not conducted under contract with an agency or
Department of the United States Government, each affected air carrier must
submit a report within 14 days of each occurrence detailing--

(1) The reasons for exceeding the applicable flight duty period;

(2) The extent to which the applicable flight duty period was exceeded; and
(3) The reason the operation could not be completed consistent with the
requirements of this part.

(g9) Should the Administrator determine that a certificate holder is relying on
the provisions on this section, the Administrator may require the certificate
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holder to develop and implement a fatigue risk management system.

TABLE A TO PART 117 — MAXIMUM FLIGHT TIME LIMITS FOR UNAUGMENTED OPERATIONS

Time of start
(Home base)

Maximum flight time (hours)

0000-0459
0500-0659
0700-1259
1300-1959
2000-2359

8
9
10
9
8

TABLE B TO PART 117 —FLIGHT DUTY PERIOD: UNAUGMENTED OPERATIONS

Maximum flight duty period (hours) for lineholders based on number of flight

Time of start segments
(Home base or acclimated)

1 2 3 4 5 6 7+
0000-0359 9 9 9 9 9 9 9
0400-0459 10 10 9 9 9 9 9
0500-0559 11 11 11 11 10 9.5 9
0600-0659 12 12 12 12 11.5 11 10.5
0700-1259 13 13 13 13 125 12 11
1300-1659 12 12 12 12 115 11 105
1700-2159 11 11 10 10 9.5 9 9
2200-2259 10.5 10.5 9.5 9.5 9 9 9
2300-2359 9.5 9.5 9 9 9 9 9
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TABLE C TO PART 117 — FLIGHT DUTY PERIOD: AUGMENTED OPERATIONS

Maximum flight duty period (hours) based on rest facility and number of pilots
Time of start . . .
. Class 1 rest facility Class 2 rest facility Class 3 rest facility
(local time)
3 pilots 4 pilots 3 pilots 4pilots 3 pilots 4 pilots
0000-0559 14 16 13 145 12 125
0600-0659 15 175 14 155 13 135
0700-1259 16 18 155 17 14 145
1300-1659 15 175 14 155 13 135
1700-2359 14 16 13 145 12 125

PART 121--OPERATING REQUIREMENTS: DOMESTIC, FLAG, AND
SUPPLEMENTAL OPERATIONS

2. The authority citation for part 121 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 40119, 44101, 44701-44702, 44705, 44709-
44711, 44713, 44716-44717, 44722, 46901, 44903-44904, 44912, 46105.

Subpart Q [Removed and Reserved]

3. Remove and reserve subpart Q, consisting of Sec. Sec. 121.470 and
121.471.

Subpart R [Removed and Reserved]

4. Remove and reserve subpart R, consisting of Sec. Sec. 121.480 through
121.493.

Subpart S [Removed and Reserved]

5. Remove and reserve subpart S, consisting of Sec. Sec. 121.500 through

LAC strongly opposes the removal of Subpart S. While it might
be convenient, the assertion that airline operations are
comparable enough to operate under a single Flight and Duty
Time regulation flies in the face of the facts. We request that
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121.525. Subpart S remain in the regulation and it apply to supplemental
all cargo carriers.

Issued in Washington, DC on September 3, 2010.
Raymond Towles,

Acting Director, Flight Standards Service, Aviation Safety.
[FR Doc. 2010-22626 Filed 9-10-10; 4:15 pm]
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BEFORE THE
U.S. DEPARTMENT OF TRANSPORTATION
FEDERAL AVIATION ADMINISTRATION
WASHINGTON, D.C.

In the matter of

Notice of Proposed Rulemaking Docket No. FAA-2009-1093
for Flightcrew Member Duty and Rest
Requirements

N N N N N N

COMMENTS OF NATIONAL AIR CARRIER ASSOCIATION

Five things are clear from the Notice of Proposed Rulemaking® and the
Regulatory Impact Analysis® setting forth the Federal Aviation Administration’s
Proposed Rule on flightcrew member duty and rest requirements (“Proposed Rule™): (1)
the Federal Aviation Administration (“FAA”) has utterly failed to consider the unique
nature of the operations of non-scheduled carriers; (2) the FAA has utterly failed to
consider that NACA'’s thirteen non-scheduled member carriers are small businesses and
that the Proposed Rule will have a disproportionately large and disastrous effect on those
carriers, requiring an astounding increase of 42% in flightcrews and an unsustainable
$3.698 billion in new costs plus lost revenue over the first ten years to implement this
one rule; (3) the costs of the Proposed Rule so far outweigh its benefits as to non-
scheduled carriers that it cannot be adopted as currently drafted, particularly since the
FAA’s total projected cost increases for the entire industry from the Proposed Rule are

less than the projected cost increases for NACA'’s non-scheduled member carriers alone;

! Notice of Proposed Rulemaking — Flightcrew Member Duty and Rest Requirements, 75
Fed. Reg. 55852 (Sept. 14, 2010) (“NPRM”).

2 Regulatory Impact Analysis — Flightcrew Member Duty and Rest Requirements,
Docket FAA-2009-1093 (Sept. 3, 2010) (“RIA”).
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(4) the FAA’s assertion that carriers will be able to pass on increased costs to their
customers does not apply to most of NACA’s non-scheduled carriers, which rely on U.S.
military business and are already facing a proposed reduction in the blended rate for
cargo and passenger operations of up to 10% for the 2011 Fiscal Year; and (5) the RIA
wholly fails to support the cost-benefit analysis required by law.

NACA asks that the FAA leave the current Subpart S in effect while the FAA
conducts a separate rulemaking on appropriate flightcrew member rest and duty
requirements for non-scheduled operations. NACA further requests that, should the FAA
determine that changes to Subpart S are necessary, that it adopt NACA’s Proposal, set
forth in Appendix A, as an amendment to Subpart S of Part 121 continuing the separate
and distinct flight and duty time regulation for non-scheduled carriers. As explained in
Appendix A, NACA'’s Proposal would offer an equivalent or higher level of safety to the

Proposed Rule.?

l. NACA’s Carriers and Their Operations

NACA, founded in 1962, is comprised of sixteen air carriers certificated under 14

C.F.R. Part 121, thirteen of which provide non-scheduled passenger and cargo services.*

® While in some cases NACA’s proposed flight duty period limits exceed the Proposed
Rule, NACA'’s Proposal provides more fatigue mitigation than the Proposed Rule at
nearly every turn, including longer rest periods for unacclimated flightcrew members,
fewer hours for flight duty period extensions, and ample in-flight rest in augmented
operations, thereby ensuring the continued safety of non-scheduled operations. See
Appx. A.

* NACA'’s members include Air Transport International, Allegiant Air, Atlas Air Cargo,
Evergreen Airlines, Kalitta Air, Lynden Air Cargo, Miami Air International, National
Airlines, North American Airlines, Northern Air Cargo, Omni Air International, Ryan
International Airlines, Southern Air, Sun County Airlines, USA 3000 Airlines, and World
Airways.
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NACA’s non-scheduled member carriers fill a unique niche in the air carrier industry.
These carriers offer services in response to ever-changing demands by the traveling
public and business, including on-demand service in support of United States military
and humanitarian efforts worldwide. NACA’s members are focused on serving the U.S.
Department of Defense (“DOD”) through the Civil Reserve Air Fleet (“CRAF”) program
by providing airlift capacity for troop and cargo movements to war zones and other
remote and hostile locations around the world, including Iraq and Afghanistan. NACA'’s
non-scheduled member carriers provide the bulk of lift for DOD during peacetime (as the
current period is defined by DOD) as well as a significant contribution during actual
CRAF activations. These same carriers also provide critical support for humanitarian
relief operations through flights to limited-access locations, such as Haiti, before and
after natural disasters.

NACA'’s non-scheduled member carriers play a critical role in the transportation
of military personnel and cargo. As USTRANSCOM Commander General Duncan
McNabb testified before the U.S. House of Representatives, CRAF air carriers provide
approximately 40.6 million ton-miles per day in bulk cargo capacity and approximately
200 million passenger-miles per day for U.S. military operations. USTRANSCOM
typically relies upon CRAF carriers to move 40 percent of all military cargo and over 90
percent of all military passengers. See Testimony of General Duncan J. McNabb, U.S.
Air Force, before the Transportation & Infrastructure Committee — Aviation
Subcommittee, U.S. House of Representatives (May 30, 2009). The vast majority of

these CRAF missions are performed by non-scheduled carriers.
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In addition, all of NACA’s non-scheduled member carriers are small companies
with fewer than 1,500 employees each, and most have fewer than 750 employees each.
Even taken together, the revenues, number of employees, and fleet size of NACA’s non-
scheduled member carriers are approximately 1/40th the size of the large U.S. legacy
passenger and cargo carriers upon which the NPRM is apparently based. See Section Il.,
infra. Thus, NACA’s non-scheduled member carriers have little or no flexibility to
absorb the increased financial and operational burdens from new regulatory requirements.
See 75 Fed. Reg. at 55582 (noting that some small operators will have little flexibility or

ability to pass on increased costs to customers).

1. NACA'’s Non-Scheduled Member Carriers Are Significantly Different From
Scheduled Carriers.

The operations of NACA'’s non-scheduled member carriers are vastly different
from scheduled carriers. Unlike scheduled carriers, NACA’s non-scheduled member
carriers provide on-demand operations on behalf of private and government consumers,
on the customer’s timetable, usually at a price negotiated for use of the entire aircraft.
Those carriers serve remote, sometimes hostile locations, with no established crew bases
because the same locations are rarely served on a regular basis. NACA'’s non-scheduled
members provide service that differs from scheduled carriers in the following ways:

Schedule — Unlike scheduled carriers, which select city-pairs and bid crews to
serve well in advance of each flight, non-scheduled carriers do not have regular flight
schedules known months in advance. Non-scheduled carriers often are called to fly with
little advance notice, making it impossible to know departure and destination locations,

departure and arrival routes, or flying hours until shortly before flights. Unlike scheduled

1706



carriers that are able to build in rest periods for their crews in their flight schedules
worked out and agreed to months in advance, non-scheduled carriers cannot do so
because they cannot predict their future flight schedules.

« No Base of Operations — Scheduled carriers typically build stations at hub

airports, enter into long-term leases for gates and servicing, and provide permanent
manning of station management, ground handling, and flightcrew domiciles. Non-
scheduled carriers have none of those options; they must place all equipment and
personnel for any services needed on a flight on the aircraft, such as parts, tools, flight
mechanics, and loadmasters.

«  Operating Environment — Nonscheduled carriers provide ad hoc 24-hour

operations that include crossing multiple time zones and significant back-of-clock flying,
often to destinations with no other U.S. air carrier operations. Scheduled carriers offer
primarily gateway-to-gateway flights across established stations, at ideal hours of their
own choosing, with their global alliance partners available to provide services at
connecting and beyond-gateway cities. Non-scheduled carriers do not control their
destinations, hours of departure, or the ground facilities available at their departure or
destination locations.

«  Third-Party Control of Trip Flow — Non-scheduled carriers are at the mercy of

their customers and ground service providers to stay on schedule. A customer’s failure to
provide passengers or cargo at the agreed-upon location at the contracted time, or the
failure of ground service providers to meet fuel or catering needs on time, often cause
ground delays for non-scheduled flights. As a result, NACA’s non-scheduled member

carriers experience ground turn-around times that average two hours in domestic
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operations, as compared to less than one hour for most scheduled carriers’ domestic
operations. These critical flow considerations that are requirements for scheduled service
are not present for non-scheduled carriers. Scheduled carriers control their own departure
times, closing their aircraft doors in time to ensure on-time departures. In fact, because
scheduled carriers often are under significant pressures to avoid departure delays, they
may depart without passengers or cargo if delayed. Non-scheduled carriers cannot depart
without all of their passengers or cargo since the entire aircraft is chartered by the
customer.

» Access to Crewmembers — Scheduled carriers can establish permanent crew

domiciles and augment crews based upon organized, controlled departure and arrival
times known months in advance. By contrast, non-scheduled carriers’ operations
generally are not frequent enough to warrant establishing permanent domiciles, so
replacement crews needed to keep a trip moving must deadhead into crew change
locations 12-24 hours ahead of transiting flights’ predicted arrivals. If flights schedules
are interrupted, those replacement crews may transition into reserve status, leaving non-
scheduled carriers with limited options due to reserve and flight duty period limits.

= Crew Efficiency — Because non-scheduled carriers do not control their own

schedules, their monthly fleet utilization and operating hours per aircraft generally are
substantially less than for scheduled carriers. Many non-scheduled carriers fly only 200-
250 hours per month per aircraft, compared to 400 hours per month for scheduled
carriers. As a result, the average hours flown by crewmembers for non-scheduled
carriers (50 hours per month) are much lower than those flown for scheduled carriers (75

hours per month), and more long-call reserve crews are used. Scheduled carriers control
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their flight schedules and put out crew bid sheets months in advance. This allows them to
utilize their crews and fleet efficiently by organizing regular crew changes at established
stations rather than calling on reserve crews. Scheduled carriers also can more closely
predict crew reserve availability periods (permitting shorter reserve hours) than can non-
scheduled carriers because scheduled carriers control their flights’ departure times.

Under current Subpart S governing non-scheduled service, crew members require
rest based on flying or duty that has already occurred; they must have rest based on what
they have done; non-scheduled airlines “look back.” See, e.g., 14 C.F.R. 88 121.503(a)
& (b) (looking back to determine whether 16-hour rest period is required in unaugmented
operations); 88 121.521(a) & (b) (looking back to determine whether 18-hour rest period
is required in augmented operations). Scheduled operations, by contrast, “look forward”
to future flying to determine whether the crew will have adequate rest to begin duty.
Thus, crew scheduling for non-scheduled and scheduled operations are diametrically
different.

In addition to operational differences, the business models of non-scheduled
carriers are very different from large scheduled carriers. Unlike most scheduled carriers,
non-scheduled carriers are almost exclusively small companies, with fewer than 1,500
employees each. Of NACA’s thirteen non-scheduled member carriers, three have 750-
1,400 employees each, six have 400-750 employees each, and four have just 50-400
employees each. This pales in comparison to large scheduled carriers, each of which has
tens of thousands of employees. There are just 8,280 employees currently employed by

all 13 NACA non-scheduled carriers.
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Revenues of NACA'’s non-scheduled member carriers are substantially less than
the revenues of large scheduled carriers. The 2009 revenues of large passenger carriers
such as American, Delta, United, US Airways, and Southwest, and large cargo carriers
such as UPS and FedEx, range from $10 billion to $30 billion, whereas NACA’s non-
scheduled member carriers had revenues of only $25 million to $980 million each, and
most had revenues of under $275 million. Total 2009 revenues for all thirteen NACA
non-scheduled airlines was $4.661 billion. Similarly, the fleets of NACA’s non-
scheduled member carriers are quite small compared to large scheduled carriers: nearly
all have fewer than 20 aircraft, in stark contrast to the 200-800 aircraft that comprise the
fleets of American, Delta, United, US Airways, Southwest, UPS, and FedEx. The total
number of aircraft in all thirteen NACA non-scheduled airlines is currently 172.

Even taken together, NACA’s thirteen non-scheduled member carriers are only a

small fraction of the size of large U.S. passenger and cargo carriers:

CARRIER 2009 REVENUES EMPLOYEES FLEET SIZE
(BILLIONS)
American $19.9 78,900 692
Delta $28.1 81,110 799
United $16.3 43,700 431
US Airways $10.5 31,300 339
Southwest $10.4 34,730 547
UPS (air only) $30.0 40,000 225
FedEx (air only) $22.0 unavailable 778
NACA’s 13
Non-Scheduled Member $4.661 8,280 172
Carriers (combined)
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Indeed, each NACA carrier (de-identified below as carriers A-P) is miniscule compared

to these large carriers:
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I11. A One-Size-Fits All Approach Does Not Work for Non-Scheduled Carriers.

Given these vast differences, a one-size-fits-all approach to flightcrew duty and
rest requirements as espoused in the NPRM does not work for non-scheduled carriers.
The FAA has long recognized that non-scheduled carriers are vastly different from
scheduled carriers. The FAA has had separate regulations governing non-scheduled
carriers since the 1940s. Subpart S of Part 121 has existed in substantially the same form
since the 1960s, setting forth requirements for supplemental (non-scheduled) operations.
14 C.F.R. Part 121, Subpart S. The FAA’s regulations continue to clearly delineate
between scheduled and non-scheduled operations. See 14 C.F.R. Part 121, Subparts Q,
R, & S. The FAA also makes distinctions between scheduled and non-scheduled
operations in addressing air traffic management and congestion at U.S. airports. See,
e.0., Operating Limitations for Unscheduled Operations at John F. Kennedy International
Airport and Newark Liberty International Airport — Disposition of Comments, Docket

FAA-2008-0629, at 75 Fed. Reg. 64658 (Oct. 30, 2008).

10
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Although the Civil Aeronautics Board, as a result of deregulation in 1978, made
distinctions between scheduled and non-scheduled carriers less clearly defined from an
economic regulatory standpoint, the distinctions remain clear from marketing and
operational standpoints. Indeed, the operational distinctions are perhaps even more
stark today than they were during the era of economic regulation of the U.S. aviation
industry: many more carriers now operate scheduled service than non-scheduled service.

FAA Administrator Randy Babbitt has noted that a one-size-fits-all approach is
not appropriate and may even be unsafe, observing that “[i]n rulemaking, not only does
one size not fit all, but it’s unsafe to think it can.” Statement of Randy Babbitt, “We
Can’t Regulate Professionalism,” ALPA Air Safety Forum (Aug. 5, 2009). And the FAA
in this NPRM acknowledged the differences between scheduled and non-scheduled
carriers: “The FAA recognizes there are different business models and needs that are
partly responsible for the differences in the current regulations. It is sympathetic to
concerns raised within the ARC by cargo carriers and carriers engaged in supplemental
operations that new regulations will disproportionately impact their business models.” 75
Fed. Reg. at 55857. But, the FAA goes on to make the completed unsupported statement:
“However, the FAA also notes that the historical distinction between the types of
operators has become blurred.” 1d.

Given the well-recognized differences between scheduled and non-scheduled
carriers, a single set of regulations for both types of carriers makes no sense and is not
supported by the NPRM or the public record. As noted in Section VI, infra, and by Dr.
David Smith in Appendix D, the implication of these differences affects not only the

validity of the Proposed Rule itself but also the FAA’s economic analysis used to support

11
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the adoption of the Proposed Rule. Although the Proposed Rule may be fine for
scheduled passenger and some limited cargo operations, an issue we leave to others, the
FAA must promulgate regulations for all carriers or groups of carriers, including non-

scheduled carriers, that address all carriers’ needs for all operating environments.

IV.  NACA’s Proposal Provides A Reasonable and Realistic Alternative to the
Proposed Rule for Non-Scheduled Operations

After extensive discussions with its members, NACA has created a proposal for
non-scheduled operations (both augmented and unaugmented) that, if the FAA insists
upon changing Subpart S, would be appropriate to adopt in a separate rulemaking action.
NACA’s Proposal, set forth in detail in Appendix A, has the following critical
components:

NACA’s Proposal does not impose a single set of identical flightcrew duty
and rest requirements on all carriers and addresses, scientifically, the
significant differences between scheduled and non-scheduled carriers.
NACA'’s Proposal for unaugmented and augmented non-scheduled operations
is based on science and provides for the safety of flightcrews and carrier
operations while also retaining the flexibility non-scheduled carriers need to
continue to operate without unreasonable restrictions.

NACA’s Proposal can be applied to all non-scheduled operations by U.S.
carriers worldwide.

For unaugmented operations, NACA’s Proposal sets a 14-hour flight duty
period with the possibility of a 2-hour extension no more than twice in a 168-

hour period, and never on consecutive days, with 16 hours of rest required if

12
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the second extension occurs. NACA’s Proposal reduces flight duty period
limits by two hours, to 12 hours, for any period that encounters the Window of
Circadian Low (“WOCL™).

For augmented operations with a Class 1 rest facility, NACA sets a flight duty
period of 18 hours for a 3-pilot crew and 20 hours for a 4-pilot crew, with
these maximums reduced by one hour for a Class 2 rest facility and two hours
for a Class 3 rest facility. Because in-flight rest is available, and because
science demonstrates that in-flight sleep mitigates fatigue over significant
periods, no reduction of these hours is necessary when they encounter the
WOCL.

At nearly every turn, NACA'’s Proposal provides more fatigue mitigation than
the FAA’s Proposed Rule. For example, where the FAA would permit an
extension of up to three hours in an augmented flight duty period, NACA
permits only two hours. Although NACA'’s cumulative flight duty period in a
168-hour period exceeds that proposed by the FAA, NACA’s built-in fatigue
mitigation options ensure that pilots are better-rested throughout the entire
flight duty period, and NACA also requires longer post-flight rest periods than
the FAA does.

NACA'’s Proposal does not contain flight time limits because these are not
necessary given science-based flight duty period limits and fatigue-mitigating

rest.
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NACA’s Proposal may have longer flight duty periods than the FAA’s
Proposed Rule, but NACA'’s Proposal also has longer rest periods than the
Proposed Rule, thus providing greatly enhanced fatigue mitigation.

NACA'’s Proposal provides significant fatigue mitigation that, in nearly all cases,
is more stringent than the Proposed Rule. The increased rest requirements set forth in
NACA’s Proposal, together with its proposed flight duty period limits that reflect the
unique nature of non-scheduled operations, demonstrate that NACA’s Proposal would
provide at least an equivalent level of safety to the Proposed Rule. Accordingly, should
the FAA find it necessary to adopt changes to Subpart S, NACA requests that the FAA

adopt NACA'’s Proposal.

V. The FAA’s Proposed Rule Does Not Account for Non-Scheduled Carriers’
Unigue Operations.

The vast differences between scheduled and non-scheduled operations require
different approaches to fatigue prevention and mitigation. Yet the Proposed Rule is a
one-size-fits-all regulation, setting forth the same requirements for all types of operations.
As explained below, the FAA’s Proposed Rule is not a workable solution for non-
scheduled operations. In addition, NACA has prepared specific proposals for redrafting
each section of the proposed Part 117 that are attached hereto as Appendix B. If those
changes are made, the revised Part 117 would be a reasonable and workable solution for
non-scheduled operations. NACA has also prepared answers to the questions posted by

the FAA in the NPRM that attached hereto as Appendix C.
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A. The FAA’s Conclusion that the Distinction Between Scheduled and
Non-Scheduled Operations Has “Become Blurred” is Wrong.

All fatigue may be the same for all flightcrew members, but all types of flying are
not the same. The type of flying has a significant effect on a carrier’s planning and a
flightcrew member’s rest abilities. As described above, non-scheduled carriers have
unique operations and business models that are very different from scheduled carriers. In
particular, the transportation industry, global commerce, and lift for the Department of
Defense (and therefore national security) would be negatively impacted by the
application of the FAA’s Proposed Rule to non-scheduled operations. Simply put, non-
scheduled carriers’ critical air mobility missions for national security could not be carried
out in timely, responsive, and cost-effective manner if the Proposed Rule for non-
scheduled operations were to go into effect. Because non-scheduled carriers’ destinations
rarely have crew rest facilities available to provide for crew rest in the manner dictated by
the Proposed Rule, if that rule were to take effect without the changes proposed by
NACA, non-scheduled carriers would be forced to reduce or eliminate these important
services or, at a minimum, significantly increase the costs for these services. Because
most CRAF missions are performed by nonscheduled carriers, there are significant
national security capabilities inherent in the FAA’s current regulations for non-scheduled
operations (14 C.F.R. Part 121, Subpart S) that support CRAF flying for the Department
of Defense and many rigorous operations for other government agencies that must be
preserved.

NACA attempted to submit documents to the ARC describing its carriers’ unique
operations and business models, as well as an alternative proposal, but the ARC did not

accept those submissions. NACA, then, sent those submissions to the FAA directly. In
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the NPRM, the FAA recognized that non-scheduled carriers have different business
models, but it claimed that the distinction between non-scheduled carriers and scheduled
carriers has “become blurred.” 75 Fed. Reg. at 55857. The entirety of the FAA’s
explanation is as follows:

The FAA recognizes there are different business models and needs
that are partly responsible for the differences in the current regulations. It
is sympathetic to concerns raised within the ARC by cargo carriers and
carriers engaged in supplemental operations that new regulations will
disproportionately impact their business models. However, the FAA also
notes that the historical distinction between the types of operators has
become blurred. Cargo carriers conduct the vast majority of their
operations at night, but passenger carriers also offer “red eyes” on a daily
basis. Some carriers operate under domestic, flag or supplemental
authority, depending on the nature of the specific operation. Additionally,
in some instances, the FAA has authorizes a carrier to conduct
supplemental operations under the flag rules. Today’s proposal is
designed to recognize the growing similarities between the kinds of
operations and the universality of factors that lead to fatigue in most
individuals.

The FAA provided no explanation for this blanket generalization and no reference to
non-scheduled operations to support its statement. This is a wholly insufficient basis
upon which to apply the Proposed Rule to non-scheduled carriers, which, as explained
above, have entirely different business models than the rest of the industry. The
Proposed Rule cannot be issued without a clear accommodation of the unique issues in
non-scheduled operations.

B. The Proposed Rule Does Not Account for Extra Rest Opportunities
That Exist in Non-Scheduled Operations.

The FAA’s Proposed Rule also does not account for the extra rest opportunities
that flightcrew members currently have in non-scheduled operations. Non-scheduled
carriers have flexibility in their flight and crew schedules and rest opportunities because

their customers essentially demand such flexibility by booking flights on very short
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notice. Indeed, although non-scheduled carriers cannot set their schedules and rest
opportunities entirely in advance, the nature of their business allows them to provide
extra opportunities for rest and fatigue mitigation that either are not taken into account by
the Proposed Rule or effectively eliminated by it. Non-scheduled carriers “look back”
when assigned flightcrew members to trips, ensuring they have had necessary rest
opportunities. For example, under the current regulations, crew members at one of
NACA’s non-scheduled member carriers that provides non-scheduled service average
33.5 hours per month with average block hours per flight cycle of 5.81, meaning they
would only operate 6 flights in a normal 20-day duty period, resulting in 14 days of rest.
These 14 days far exceed current rest requirements in Subpart S. Yet the Proposed Rule
does not take these types of long rest periods in non-scheduled operations into account.

C. Certain of the FAA’s Proposed Limits Are Not Supported by Science.

The FAA claims sleep science supports the requirements it proposes, yet it admits
that “sleep science has not been validated in the aviation context.” NPRM, at 39. Itis
clear from even a cursory review of the FAA’s explanation for its proposed requirements
that many of them lack scientific basis. For example, the FAA has proposed flight time
limits without any explanation of why such limits are scientifically necessary. In fact,
flight time limits are not necessary given flight duty period limits, and the FAA’s
answers to questions on this topic indicate the complexity (and, ultimately, the
impossibility) of scheduling around too many limitations. For the past two decades, the
FAA and the industry have focused on transitioning away from regulations based upon
flight time limits towards science-based regulations of flight duty periods. The FAA has

provided no scientific foundation for reversing that progress and returning to flight time-
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focused regulations. NACA agrees with the concept of science-based, fatigue-mitigated
prescriptive flight duty periods. Limits on flight duty periods will provide reasonable
limits on actual flight time. The sleep scientists consulted by the ARC agree: Dr.
Belenky stated that “duty time limitations are a stronger predictor of sleep and rest
opportunities than flight time limitations,” and Dr. Hursh concurred, observing that “duty
time, and not flight time, is what limits pilots’ opportunity to sleep,” as it is duty time
(and not flight time per se) that encroaches on longer rest periods. See Appendix F,
Bibliography of Scientific Sources, No. 17, at 258.°

In addition, notably, international standards such as CAP371 and EASA Subpart
Q do not contain daily flight limits. As the FAA acknowledges, it is required under the
Trade Agreements Act “to consider international standards and, where appropriate, [use

them as] the basis of U.S. standards.” 75 Fed. Reg. at 55876; see also OMB Circular A-

119 (directing federal agencies to “consider international standards in . . . regulatory
applications”). Yet the FAA, in proposing flight time limits, strays from international
standards without any explanation or foundation.

The FAA’s proposed flight time limits are particularly out of step when applied to
unaugmented crews in a three-person cockpit (two pilots and one flight engineer).
Aircraft with three-person cockpits were engineered, manufactured, and certificated by
the FAA based upon the industry’s international scheduled and non-scheduled

commercial air transportation needs. Current regulations, 14 C.F.R. Part 121, Subparts R

> NACA reviewed several sources of scientific information in formulating its Proposal.
For ease of reference, a bibliography of those sources is attached hereto as Appendix F,
and all references in the text to those sources cite to the source’s number in that
bibliography.
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& S, recognize the added safety provided by the presence of the flight engineer, even
though in some cases that person is not qualified to land the aircraft. While aircraft with
three-person cockpits are no longer manufactured and airlines will eventually phase out
those aircraft, this phase-out will not occur within the first several years of
implementation of the Proposed Rule. There is no scientific basis for the FAA’s failure
to give credit for three-person cockpit crews and, therefore, no reason to effectively
destroy the viability of those aircraft prematurely.®

The FAA also has provided no scientific justification for prohibiting any credit for
rest in coach seats. In fact, sleep scientists reached the opposite conclusion: Dr. Hursh
concluded that sleep in a coach seat was worth *“approximately 50 percent of the value of
normal sleep.” Appx. F, No. 17, at 260. The FAA has not explained why it disregarded
this conclusion and instead proposed no credit at all for rest in coach seats. This
exclusion is onerous in light of the fact that the FAA co-sponsored a well-known
scientific study with NASA that concluded that rest in seats that do not rise to the FAA’s
proposed requirements for Class 3 rest facilities is nevertheless effective in fatigue
mitigation. See Appx F, No. 26. This conclusion is particularly burdensome upon non-
scheduled carriers that operate flights in which only a coach seat generally is available for
crew rest. For U.S. non-scheduled carriers that cannot add Class 1 or 2 rest facilities, the

FAA’s Proposed Rule would result in a substantial competitive disadvantage vis-a-vis

® There is no evidence that the FAA considered the significant increased costs as a result
of the elimination of credit for three-cockpit crews in those aircraft in the RIA.
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foreign carriers because U.S. carriers could not fly the same operations with the same
crew scheduling, all because of a prohibition that has no scientific basis.’

It is not only inappropriate to impose these requirements with no scientific
foundation — it is a violation of federal law to do so. Indeed, the Data Quality Act, 44
U.S.C. 8 3516, requires every federal agency to base its rules on the best available
science. On October 1, 2002, the Department of Transportation (“DOT”) issued agency
guidelines to ensure the quality of scientific information it disseminates. See DOT
Information Dissemination Quality Guidelines (Oct. 1, 2002). Thus, to the extent that the
Proposed Rule is not based on the best available science, it violates the Data Quality Act.

D. A Fatigue Risk Management System, in Conjunction with the
Proposed Rule, Is Not A Sufficient Solution.

The FAA’s proposed Fatigue Risk Management System (“FRMS”) requirements,
while laudable, cannot save the Proposed Rule. NACA fully supports the concept of
using an FRMS for fatigue management and risk mitigation, but it must be based on
flight and duty time regulations that address the requirements of each segment of the
affected community, including non-scheduled operations. To have any realistic impact,
FRMSs must be uniform, predictable, and applicable to all environments, not granted on

a case-by-case or segment-by-segment basis. As drafted, however, the FAA’s proposed

’ These competitive hindrances are directly contrary to the Department of
Transportation’s statutory policy goals of “placing maximum reliance on competitive
market forces and on actual and potential competition,” “encouraging, developing, and
maintaining an air transportation system relying on actual and potential competition — (A)
to provide efficiency, innovation, and low prices; and (B) to decide on the variety and
quality of, and determine prices for, air transportation services,” and “strengthening the
competitive position of air carriers to at least ensure equality with foreign air carriers,
including attainment of the opportunity for air carriers to maintain and increase their
profitability in foreign air transportation.” 49 U.S.C. §8 40101(a)(6), (12), (15).

20
1722



FRMS regulation does not fit that criteria. There simply is no way for the FAA to act
uniformly in approving and monitoring all FRMSs, and the FAA’s history in managing
similar programs suggests that its approval of nearly identical programs will vary, which
will inevitably lead to competitive advantages and disadvantages among carriers. NACA
can foresee a future under the Proposed Rule in which each non-scheduled carrier has a
separate FRMS with different requirements for the same types of operations, preventing
the uniformity needed to compete in the area of operations. FAA personnel tasked with
approving or monitoring compliance with carriers’ FRMSs inevitably will reach different
conclusions as to what is permitted, which will cause variation among carriers of the
same type. For example, if two carriers are bidding for the same flight, but the carriers’
FRMSs are materially different in a way that affects the flight at issue, then the carrier
with the less restrictive FRMS will likely have a competitive advantage. Even if the
FRMSs are identical, the implementation and interpretation of those FRMSs by each
carrier’s Principal Operations Inspector are unlikely to be uniform. Simply put, each
FRMS and its interpretation will be so individualized that, when taken together with the
rest of the Proposed Rule, it is not workable.

So far, the proposed FRMS requirements are too uncertain and undefined to know
whether they could be workable. NACA’s carriers have no idea what the elements of the
FRMS approval process will be, particularly as to non-scheduled carriers. The FAA has
not indicated how the FRMS approval process for non-scheduled operations may differ
from scheduled operations. Until these requirements are further developed, the FRMS

cannot be relied upon as a viable method of compliance with the Proposed Rule.
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In addition, the FAA has indicated, in response to questions for clarification, that
it intends the FRMS to be route-specific and limited to individual flight segments. See
Responses to Questions, Document FAA-2009-1093-0365, at 7, 12 (Oct. 22, 2010)
(“Questions Response”). An FAA official indicated at a NACA Safety/Security Council
meeting that the FAA will likely require 30-40 flights on a specific route segment as a
condition of considering a deviation from the Proposed Rule, in accordance with an
airline’s FRMS. If this is so, then the FRMS has no value for non-scheduled carriers to
allow flexibility within the Proposed Rule: as explained above, non-scheduled operations
generally do not involve regular flights between the same locations and therefore it is
either not possible or cost- and time-prohibitive for those carriers to obtain approval for
every possible flight sequence. Further, with respect to military flights, the FAA states in
its response to clarifying questions it is not possible to define “unsafe area” with any
specificity, but, at the same time, it will not allow operations into “safe areas” in support
of the U.S. military to invoke the proposed exception. So, how is a carrier to know
whether a particular flight is into an “unsafe” or “safe” area and whether it can apply for
a deviation under its FRMS?

E. Deviation Authority Is Insufficient for Non-Scheduled Operations.

The FAA’s proposed case-by-case deviation authority also is insufficient to
address the recurring special needs of non-scheduled carriers. Non-scheduled carriers do
not typically fly the same routes or to the same destinations, and even when they do,
those flights generally are not on the same schedules. It therefore is unworkable and
unrealistic to require non-scheduled carriers to obtain special permission for each flight

that requires operations beyond the limitations in the Proposed Rule.
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The FAA’s administration of deviation authority on a case-by-case basis will also
lead to inconsistent applications because decisions will be made by personnel at the
FAA'’s headquarters in consultations with the FAA’s Principal Operations Inspectors
across the country. If so, how will the FAA ensure uniformity in its decisions with
respect to deviation authority? There is no way to ensure that these personnel will handle
identical situations in different areas and at different times in the same manner.

F. The Proposed Rule Will Severely Curtail the Flexibility that Non-
Scheduled Carriers Need In Their Operations.

Under the Proposed Rule, non-scheduled carriers will have much less flexibility
in their operations, which will dramatically impact their business models, possibly
making it impractical to continue to operate certain missions on the same schedule on
which they are operated today. Any reduction in non-scheduled carriers’ flexible
capacity as a result of the Proposed Rule will ripple through all aspects of the
transportation industry and would greatly harm the traveling public by reducing air
capacity and schedule flexibility, and correspondingly increasing costs for the carriage of
persons, property, and mail worldwide. The FAA states that carriers will be able to pass
on increased costs on DOD missions to DOD. See 75 Fed. Reg. at 55875, n.52. This
claim is highly suspect. DOD has announced a major cost reduction campaign, and Air
Mobility Command (“AMC”), which controls CRAF missions, has told participating
carriers to prepare for continuing reductions. DOD actually has proposed a reduction in
the blended rate for cargo and passenger operations of up to 10% for the 2011 Fiscal Year
contract. It is unclear how DOD will react to increased costs forecast by non-scheduled

carriers from the Proposed Rule.
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The Proposed Rule would have severe implications on the non-scheduled carriers’
ability to serve U.S. military and humanitarian efforts worldwide and would ultimately
weaken those efforts. One NACA non-scheduled member’s experience provides a real-
life, current example. This carrier typically flies between Ramstein, Germany and Al
Udeid, Qatar with a flighty duty period of 17 hours and 35 minutes. Under the Proposed
Rule, because it is not possible to change crews in Al Udeid, that carrier can only operate
this flight if it uses a 4-pilot crew, a B747-400 (with a Class 1 rest facility), a duty period
beginning in Ramstein between 0700 and 1259 local time, and only acclimated flightcrew
members. This carrier does not operate B747-400 aircraft. In addition, under the
Proposed Rule, this carrier would not be able to continue its operations from Frankfurt
(Hahn Airport) to Bagram Air Force Base, and on to other locations. It is not clear where
the carrier would be able to fly from Bagram. Although proposed section 117.31 allows
carriers to exceed applicable flight duty period limits during operations into “unsafe
areas,” it remains unclear whether this section would apply to that carrier’s planned
missions to Bagram (because the FAA claims it is not possible to define “unsafe areas”
with any specificity). Section 117.19, which restricts the length of flight legs that can be
augmented, would add another layer of complexity to this operation because it would be
difficult to find a destination from Bagram to which a flight will last at least 3 hours and
still remain within the proposed flight duty period limits.

The Proposed Rule’s restrictions will make it difficult for non-scheduled carriers
to fly to Diego Garcia, a key point in the Indian Ocean used in military operations, due to
the inability of those carriers to pre-position crews there. Additionally, at least one

carrier’s current operations to Bishkek and Kuwait will have to be modified to comply
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with the Proposed Rule, with attending increased costs, because they exceed the proposed
flight duty period limits and often are delayed due to weather or limited parking slot
availability. Increased travel interruptions to those locations as a result of the Proposed

Rule will have a direct negative impact on the movement of U.S. troops.

VI.  The FAA Failed to Fully Consider the Costs of the Proposed Rule on Non-
Scheduled Carriers in its Requlatory Impact Analysis.

The FAA is required by Executive Order 12866 (58 Fed. Reg. 51735 (Oct. 4,
1993)) to “assess both the costs and benefits of the intended regulation and, recognizing
that some costs and benefits are difficult to quantify, propose or adopt a regulation only
upon a reasoned determination that the benefits of the intended regulation justify its
costs.” 58 Fed. Reg. at 51736. Then, the FAA must “design its regulations in the most
cost-effective manner to achieve the regulatory objective.” Id.

As an initial matter, the FAA’s own skewed cost-benefit analysis in the RIA
actually does not find that the benefits outweigh the costs of the Proposed Rule. Indeed,
the FAA concluded that the Proposed Rule will cost $1.254 billion for the entire industry
over ten years, while the benefits will total only $659-837 million. See RIA, at 2. That
alone is reason enough for the FAA to return to the drawing board on this issue.

Even if the FAA had concluded that the Proposed Rule’s benefits outweighed its
costs, however, it still cannot go forward because the FAA failed to consider almost all
operations by non-scheduled carriers. As demonstrated below, the Proposed Rule will
impose substantial, nearly life-threatening costs upon non-scheduled carriers. The FAA
failed to consider almost all non-scheduled carriers’ costs in its analysis. Therefore, the

Proposed Rule, as currently drafted, cannot go forward as to non-scheduled carriers.
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A. The Proposed Rule Will Have a Significant Financial Impact on Non-
Scheduled Carriers.

Because most non-scheduled carriers are small companies without the ability to
absorb significant cost increases or pass on those costs to customers due to competitive
forces from foreign carriers, the Proposed Rule’s increased costs would have a significant
financial impact on non-scheduled carriers that is not recognized by the FAA in the RIA.

NACA collected detailed cost data from its 13 non-scheduled member carriers,
which indicated projected costs if the Proposed Rule were finalized in its current form.
These projected costs represent a significant, almost life-threatening burden on NACA'’s
non-scheduled member carriers driven, principally, by an increase of 42% in the
number of additional flightcrew members projected to be needed. Indeed, one NACA
member estimated that its crew costs alone would increase by over 100% under the
Proposed Rule. The total estimated increased costs and lost revenue for NACA'’s thirteen
non-scheduled member carriers to comply with the Proposed Rule would be $3.698
billion over ten years. This estimate for NACA'’s thirteen non-scheduled member
carriers is nearly three times more than the FAA’s estimated cost of $1.254 billion for
the entire industry.

NACA'’s non-scheduled member carriers prepared estimates for non-recurring
start-up costs covering the time period during which they would prepare their operations
for the effectiveness of the Proposed Rule. Carriers also estimated their recurring costs
for the first operational (“normalized”) year the Proposed Rule would be in effect and
every year thereafter, with no change in flight services. Representatives of carriers’
operations and safety departments along with NACA staff jointly met and engaged in

conference calls to assess the impact of the Proposed Rule on each airline’s flight
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operations. Conclusions and assumptions derived from those deliberations were then
passed on to each carrier’s financial planning staff to calculate the attendant costs in 25
detailed categories. Principal categories of costs estimated to accommodate the Proposed

Rule’s requirements included:

=

new pilots (compensation and fringe benefits);

2. training (initial upgrades, recurrent, and fatigue);

3. onboard rest facilities (installation in aircraft and, where applicable, loss of
revenue);

4. operational and human resources costs (e.g., reserve crew limitations,
overnight stays and per-diem fees, deadheading, traveling ground service
supervisors, and labor negotiations); and

5. administrative and equipment upgrades (software and personnel).?

Several carriers also estimated their lost revenue from lost charter flights as a result of
increased costs, inability to perform current flights, or lost revenue due to fewer seats
available because of installation of crew rest facilities.

In the aggregate, total forecast costs of NACA'’s thirteen non-scheduled member

carriers to comply with the Proposed Rule and lost revenue are as follows:

® In particular, the modification of scheduling software would be extremely costly and
time-consuming for non-scheduled carriers, which do not have the same financial and
personnel resources to make those modifications as larger carriers.
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START-UP YEAR (NON-RECURRING) COSTS FOR 2013
13 Non-Scheduled Carriers

CATEGORY TOTAL COSTS
(MILLIONS)

New Pilots $137.465
Training $46.442
Installation of Onboard Rest Facilities $63.958
Operational and Human Resources $134.808
Administrative and Equipment Upgrades $11.450
Lost Revenue (incl. from rest facilities) $95.063
TOTAL $489.186

NORMALIZED YEAR (RECURRING ANNUAL) COSTS FOR 2014-2022

13 Non-Scheduled Carriers

CATEGORY TOTAL COSTS
(MILLIONS)
New Pilots $135.266
Training $14.855
Operational and Human Resources $137.627
Administrative and Equipment Upgrades $8.243
Lost Revenue (incl. from rest facilities) $60.524
TOTAL $356.515

Thus, the total costs and lost revenue that NACA’s thirteen non-scheduled member

carriers will incur over ten years to comply with the Proposed Rule are:
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TOTAL COSTS FOR 2013-2022
13 Non-Scheduled Carriers

CATEGORY TOTAL COSTS
(MILLIONS)
New Pilots $1,354.859
Training $180.137
Installation of Onboard Rest Facilities $63.958
Operational and Human Resources $1,373.451
Administrative and Equipment Upgrades $85.637
Lost Revenue (incl. from rest facilities) $639.779
TOTAL $3,697.821

Given these carriers’ status as small businesses, the financial impact of the
Proposed Rule will be particularly devastating. NACA'’s non-scheduled member
carriers’ forecasted costs indicate that the Proposed Rule will add $3.698 billion in new
costs and lost revenue over ten years. The Proposed Rule fails to consider the crushing
impact of these costs on NACA'’s non-scheduled member carriers.

B. The Costs for Non-Scheduled Carriers to Comply with the Proposed
Rule Are Significantly Higher Than What the FAA Calculated.

The costs of NACA’s non-scheduled member carriers are significantly higher
than what the FAA calculated for the Proposed Rule. The FAA estimated the total cost
of the Proposed Rule to be $1.254 billion over ten years. See RIA, at 2. NACA’s
thirteen non-scheduled member carriers’ costs, listed above, are significantly more than
what the FAA estimated in the RIA for the entire airline industry, which calls into
question the accuracy of the FAA’s cost calculations because non-scheduled carriers

comprise only 14 percent of all Part 121 air carriers (RIA, at 80):
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FAA’S ESTIMATED NACA’S ESTIMATED

CATEGORY COSTS? COSTS

(MILLIONS) (MILLIONS)

Flight Operations $760.3 $2,728.31%°
Schedule Reliability $4.9 $85.637
Fatigue Training $262.3 $180.137
Rest Facilities™ $226.6 $703.737

TOTAL $1,254.1 $3,697.821

Overall, the estimated total costs detailed above for NACA'’s thirteen non-

scheduled member carriers alone are nearly three times the FAA’s estimate of the

total cost of the Proposed Rule for the entire industry. See RIA, at 2. These
comparisons cast serious doubt on accuracy of the FAA’s estimate. The FAA appears to
have substantially underestimated the costs of the Proposed Rule, at least as to non-
scheduled carriers, and the rule should not go forward without a more accurate
calculation of its likely costs.

C. The FAA Failed to Fully Consider These Costs for Non-Scheduled
Carriers in the RIA.

The FAA failed to fully consider the costs of virtually all non-scheduled carriers
to comply with the Proposed Rule. In fact, the FAA did not even attempt to quantify

these costs for non-scheduled carriers.*? Instead, the FAA arbitrarily assigned non-

% The FAA did not include any cost for its FRMS requirements, although it estimated
those costs at $800,000 to $10 million per carrier per year for ten years. Id., at 74.

1% This figure includes estimated new pilot and operational/human resources costs.
1 Including estimated lost revenue.

12 Atlas Air, NACA’s largest member carrier, is only approximately 3 percent of the size
of large cargo carriers FedEx and UPS. Most of Atlas’s service consists of ACMI
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scheduled carriers to the large cargo carriers group for purposes of estimating certain
costs and, in other calculations, apparently did not even acknowledge the existence of
non-scheduled carriers. See generally RIA. Indeed, in grouping non-scheduled and large
cargo carriers together, the FAA ignored that large cargo carriers are, on average, over 40
times the size of non-scheduled carriers. This failure to recognize the magnitude of this
difference falls far short of the FAA’s obligation under Executive Order 12866 to assess
all of the costs of the Proposed Rule and make a “reasoned determination that the benefits
of the intended regulation justify its costs.”

D. The Proposed Rule’s Costs for Non-Scheduled Carriers Far
Outweigh Its Benefits.

Given the significant costs summarized above of NACA’s non-scheduled
members to comply with the Proposed Rule, the Rule as written cannot be economically
justified. This is because these costs far outweigh the benefits of the Proposed Rule as to
non-scheduled carriers.

To determine the benefits of the Proposed Rule, the FAA evaluated air carrier
accidents over the past 20 years'® and used that accident data to estimate the likely
number of future accidents and corresponding fatalities if the current regulations were left
unchanged. To arrive at a monetary value of the benefits of avoiding those future

fatalities, the FAA assigned a statistical value to each life (which was inexplicably higher

contracts for “scheduled” operations. Atlas submitted data to the FAA as part of the
ARC discussions and it is presumably included in the FAA’s analysis. What is clear is
that data from Atlas could not have justified the conclusion reached by the FAA that non-
scheduled carriers are similar to large cargo carriers.

3 Although the FAA calculated the Proposed Rule’s costs for only 10 years, it calculated
the Proposed Rule’s benefits by considering accidents going back nearly 20 years. The
FAA did not explain this imbalance. Even with this imbalance of data, however, the
Proposed Rule’s benefits do not justify its costs as to non-scheduled carriers.
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than the DOT-mandated value to be used in such calculations), and then multiplied that
value by the number of fatalities that the FAA estimated would be avoided under the
Proposed Rule. See RIA, at 2-65.

The FAA’s estimated benefits of the Proposed Rule is not the appropriate figure
to use for non-scheduled carriers because it is based on all accidents, not just those in
non-scheduled operations. In fact, had the FAA separately considered the accident
history of non-scheduled carriers, they would find only one fatigue-related accident in
non-scheduled operations from January 1, 1999 to January 1, 2009: FedEx at
Tallahassee, Florida (TLH) in 2002 (NTSB: DCA02MAOQ54). There were no fatalities
and flightcrew members had the required pre-flight rest opportunities under the current
regulations. In fact, an analysis of the facts underlying this accident reveals that the pilot
at issue reported for duty in a state of fatigue despite scheduled two full days of rest, an
amount far greater than the amount of rest required under the current regulations or
proposed by the FAA here. As the FAA pointed out in analyzing this accident in the
RIA, the pilot’s fatigue was not related to scheduling issues and would not have been
mitigated by the prescriptive flight duty periods in the Proposed Rule. NACA believes
that the issues related to this pilot’s fatigue would be best mitigated through better fatigue
training and pilot discipline under a carrier’s Fatigue Risk Management Plan. Non-
scheduled carriers should not be burdened with heightened obligations to monitor
flightcrew members’ rest periods based on this one accident, when the carrier was
reasonable in assuming that the pilot at issue would be sufficiently rested for the flight
after having two days off. Carriers simply cannot know or reasonably be required to

determine whether such rest would be insufficient to mitigate the flightcrew member’s
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fatigue. This accident is a perfect example of why carriers cannot be responsible for or
reasonably control a flightcrew member’s actions during his or her time off duty. The
burden must be on the professionals to be just that — professional — and report for duty
rested as required by the regulations.

Moreover, there were no accidents in non-scheduled carriers’ augmented
operations during that time period. NACA has also analyzed all 43 of the accidents
discussed in the RIA and was unable to find any accidents reported from augmented
operations. Thus, there would no lives saved from the Proposed Rule in non-scheduled
operations. As a result, there would be no benefit (or, at most, minimal safety benefits)
from the Proposed Rule as to non-scheduled carriers, and any costs they would incur
from the Proposed Rule would make it unjustified, particularly when those costs could be
better spent by carriers on overall safety, maintenance, and training programs. Here,
however, the costs to NACA'’s non-scheduled member carriers to comply with the
Proposed Rule would be astronomical. These staggering costs overwhelmingly exceed
the rule’s benefits for non-scheduled operations. It is therefore inappropriate to apply the
Proposed Rule to non-scheduled operations.

E. The FAA Failed to Provide the Underlying Data It Used in Its

Calculation of the Costs of the Proposed Rule, In Violation of the
Administrative Procedure Act.

The FAA owes those who are impacted by this proposed rule a full and complete
disclosure of the materials upon which it has relied in drafting the Proposed Rule, the
NPRM, and the RIA. This is particularly true given that the costs estimated by NACA'’s
non-scheduled member carriers to comply with the Proposed Rule are significant higher

than the total industry costs estimated by the FAA. Yet the FAA has wholly failed to
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provide any of the underlying data upon which it based its cost calculations, even in de-
identified form. This is directly contrary to its statutory obligation under the
Administrative Procedure Act, which requires the FAA to provide the underlying data
and studies upon which it relies in its rulemaking.

It is well-established that, under the Administrative Procedure Act’s notice and
comment requirements, see 5 U.S.C. § 553, “[a]Jmong the information that must be
revealed for public evaluation are the ‘technical studies and data’ upon which the agency
relies [in its rulemaking].” Am. Radio Relay League, Inc. v. FCC, 524 F.3d 227, 236
(D.C. Cir. 2008) (citing Chamber of Commerce v. SEC, 443 F.2d 890, 899 (D.C. Cir.
2006)); see also Portland Cement Ass’n v. Ruckelshaus, 486 F.2d 375, 393 (D.C. Cir.
1973) (“It is not consonant with the purpose of a rule-making proceeding to promulgate
rules on the basis of inadequate data that [to a] critical degree, is known only to the
agency.”). Indeed, “[i]n order to allow for useful criticism, it is especially important for
the agency to identify and make available technical studies and data that it has employed
in reaching its decisions to propose particular rules.” Am. Radio Relay League, Inc., 524
F.3d at 236 (citing Conn. Light & Power Co. v. Nuclear Regulatory Comm’n, 673 F.2d
525, 530 (D.C. Cir. 1982)). “To allow an agency to play hunt the peanut with technical
information, hiding or disguising the information that it employs, is to condone a practice
in which the agency treats what should be a genuine interchange as mere bureaucratic
sport. An agency commits serious procedural error when it fails to reveal portions of the
technical basis for a proposed rule in time to allow for meaningful commentary.” Conn.

Light & Power Co., 673 F.2d at 530-31 (citing cases).
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Here, the FAA’s failure to provide this basic information does just that — it
effectively ensures that no interested person or entity can assess the FAA’s analysis and
file meaningful comments on the Proposed Rule. A close reading of the NPRM, the RIA,
and the materials the FAA placed in the record discloses significant omissions of basic
information that must be made available before any affected person or entity can
meaningfully comment. As detailed below, the RIA includes numerous assumptions as
to the economic benefits and costs of the proposed rule, but, in the cost analysis, there is
little or no information as to the basis for those conclusions. Without the basic data, work
papers, and backup studies that support those conclusions, it is impossible for NACA to
critically assess and meaningfully comment on any of the conclusions.

F. The FAA Did Not Consider the Costs or Benefits of Retaining
Subpart S for Non-Scheduled Operations.

Under Executive Order 12866, the FAA is required to assess “all costs and
benefits of available regulatory alternatives, including the alternative of not regulating.”
See 58 Fed. Reg. at 51735 (emphasis added). NACA repeatedly advised the FAA, both
directly and through the ARC, that it would be appropriate, given the unique nature of
non-scheduled operations, to continue the applicability of the flight and duty regulations
set forth in Subpart S of Part 121, regardless of what the FAA chose to do with regard to
scheduled operations. Yet despite its obligation to consider this available alternative and
NACA’s repeated requests to consider this option, the FAA did not do so. Nowhere in
the NPRM or RIA does the FAA assess the costs and benefits of retaining the current
Subpart S for non-scheduled operations.

As NACA explained in its previous submissions, Subpart S currently provides

adequate safeguards for flightcrew duty limitations. See 14 C.F.R. 88 121.500-121.525.
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The current Subpart S also incorporates fatigue mitigation principles, including rest
requirements, throughout the duty day. This regulatory scheme has proven to be
successful for non-scheduled operations while maintaining an equivalent level of safety;
as explained above, there has been only one fatigue-related accident in unaugmented non-
scheduled operations from January 1, 1999 through January 1, 2009 that would not have
been prevented or mitigated under either the current regulations or the Proposed Rule,
and there have been no fatigue-related accidents in augmented non-scheduled operations
during that time. This exemplary safety record shows that the current Subpart S is
working. Yet the FAA inexplicably gave no consideration to retaining Subpart S in its

current form as an available regulatory alternative.

VII. The FAA’s Benefit Analysis in the RIA is Fundamentally Flawed

NACA asked Economists, Inc. to review the benefit analysis in the RIA. The
report is attached hereto as Appendix D. Dr. David D. Smith’s critique of the benefit
analysis points out the following major issues with the FAA’s assumed benefit from the
implementation of the Proposed Rule: (1) the FAA doubles the value of a “statistical
life” without any foundation; (2) the FAA assumes a value for damage on the ground
from accidents that has no supportable foundation and for which there is no basis to apply
the damage to non-scheduled operations; (3) the FAA exaggerates the value of accident
“mitigation”; and (4) the FAA assigns fatigue as a cause of accidents even when there is
no evidence of such a cause. These four erroneous assumptions are used by the FAA to
justify its benefit analysis and cannot be accepted to support an analysis that, with all its

flaws, does not establish that the benefits of the Proposed Rule outweigh its costs.
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A. There is No Evidence Supporting a Value of a Statistical Life of
$12.6 Million.

The FAA claims that 2009 guidance from DOT, consistent with OMB Circular A-
4, suggests the Value of a Statistical Life (“\VSL”) is $6 million. See RIA, at 71; see also
Dep’t of Transp., Report: Treatment of the Value of a Statistical Life in Departmental
Analysis (Mar. 18, 2009). The FAA also states that recent literature is consistent with a
VSL value of $8.4 million. Id. But the FAA then states that “[i]f the value of an averted
fatality were increased to $12.6 million, the present value of the benefits would equal the
present value of compliance costs.” 1d., at 2. As Dr. Smith explains, this is not a relevant
consideration because the value of an averted fatality is independent of and unrelated to
the benefit-cost analysis. The FAA provides no evidence whatsoever showing that the
appropriate VSL is $12.6 million. With a VSL of $6 million or even $8.4 million, the
benefits of the Proposed Rule are heavily outweighed by its costs and cannot be adopted.
This significant error invalidates the FAA’s entire benefit analysis.

B. There is No Evidence Indicating How Much “Damage on the
Ground” is Attributable to Flightcrew Fatigue.

The FAA attempts to boost its estimate of the benefits of the Proposed Rule by
including benefits for “preventing minor aircraft damage on the ground and the value of
well rested pilots as accident preventors and mitigators.” As Dr. Smith explains,
however, these additional benefits are speculative and have not been substantiated. The
FAA claims that minor aircraft and equipment damage on the ramp “may involve much
larger dollar losses than the few fatal accidents that occur.” RIA, at 69 (emphasis
added)., citing one estimate that put the cost of ground accidents at $5 billion per year

worldwide, and at least $3 billion in the United States. Id. But there is no evidence
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indicating how much of this damage, assuming the number is even relevant, is
attributable to flightcrew fatigue. The FAA concludes that, “[d]ue to data limitations, the
FAA was unable to estimate the cumulative effect of preventing minor aircraft damage
on the ground, but if the rule were to reduce damage by about $600 million over 10 years
($340 million present value) it would break even in terms of net benefits.” Id., at 120
(emphasis added). This statement may be tautologically true, but there is no evidence
supporting the $600 million figure.

C. The FAA Exaggerates Benefits from Accident “Mitigation”

The FAA states that “[w]hen an [aircraft] accident occurs, it is generally the result
of a long chain of multiple failures. The flightcrew in the cockpit is generally the last
opportunity to break the chain and prevent an accident.” RIA, at 70. The FAA refers to
stepping in to “break the chain” and prevent an accident as “mitigation.” The FAA also
says that “it is not possible to estimate the impact of increased problem solving capability
from fewer fatigued pilots. It is, however, real and significant.” Id., at 71. As Dr. Smith
explains, this may be true as a tautological statement, but is of no value in an economic
analysis. In fact, the FAA’s entire analysis of these mitigation benefits is exaggerated
and should be ignored. The FAA has failed to show how accidents that occur when the
flightcrew fails to “break the chain” are different from, and in addition to, any other
aircraft accidents already covered by their analysis. Without such correlation, the FAA’s
inclusion of benefits from accident “mitigation” is erroneous and unsupported.

In addition, the accidents in the original sample cannot be included together with
those in the same sample that they deem would have been avoided. Only the fatigue-

related accidents can be used, yet the FAA appears to have included all accidents in

38
1740



estimating the “mitigation” benefits. The FAA can only count mitigation as a benefit of
the Proposed Rule if a flightcrew member’s failure to “break the chain” is the result of
fatigue. Without any data supporting that the break in the chain preventing future
accidents is due to a flightcrew member being rested, the FAA cannot include credit for
such mitigation in its benefit analysis, and its inclusion of such credit exaggerated the
FAA'’s estimate of the benefits of the Proposed Rule.

D. There is No Justification for Concluding that Accidents Caused by
Flightcrew Fatigue are 4 to 6 Times Larger Than the Evidence Shows

The FAA also improperly inflates the estimated benefits of the Proposed Rule by
assuming the Rule would prevent an additional portion of pilot error accidents even
though in the past these accidents were not known to have been caused by fatigue. As
Dr. Smith explains, the FAA adds 77.2 accidents to the known 13 for passenger flights
(over a period of 20 years) for a total over 90. RIA, at 50. It also adds 22.6 accidents to
the known 5.8 figure for cargo flights (over a period of 20 years) for a total over 28. Id.,
at 53. To come up with these large estimates, the FAA started with the figures for
accidents known to be caused by fatigue as the lower bounds for its estimates of future
accidents.* 1d., at 55. Itis difficult, and in this case wholly unsupported, to justify upper

bounds that are 4 to 6 times larger than these figures (22.6 relative to 5.8 and 77.2 relative

 The FAA determined that pilot fatigue was present in 13 of the 33 passenger accidents
(13/33=39.4%) for which it had enough information in the accident report to make a
judgment about the presence or absence of pilot fatigue. RIA, at 50. The comparable
figures for cargo accidents are 5.8 out of 10 accidents (5.8/10=58.0%). Id., at 53. The
FAA then assumed that 39.4% of the 196 passenger accidents for which there was
insufficient information to identify the cause of the accident were also caused by pilot
fatigue. (39.4% of 196 is 77.2.) Id., at 50. Similarly, it assumed that 58.0% of the 39
cargo accidents for which there was insufficient information to identify the cause of the
accident were caused by pilot fatigue. (58.0% of 39 is 22.6) 1d., at 53.
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to 13), since these estimates are based on sweeping in accidents not known to be caused
by fatigue. It also assumes that the agency determining the cause of the accident as not
including fatigue was in error.

E. The FAA Has Misinterpreted the Probability of All Benefits from the
Proposed Rule

The FAA claims that there is only about a 7 percent probability that the benefits
of the Proposed Rule would exceed the costs in nominal terms, or a 10 percent
probability that the benefits would exceed costs in discounted terms. RIA, at 2.

This is a misleading and irrelevant statement. As Dr. Smith explains, a 10 percent
probability that the benefits would exceed costs also means that there is a 90 percent
probability that they would not. Simulation models create a distribution of possible
outcomes. Based on the particular assumptions underlying the model, the FAA’s
particular simulation model predicted results represented by the graphs on pages 44 and
48 of the RIA. By definition, there is a benefit number associated with every probability
along the horizontal axis (be it 10 percent or something else).1> But this does not mean
that any of these numbers is relevant for comparing with costs in the benefit-cost
analysis.’® The FAA’s model seems to assume that NACA carriers have the same costs

as those it used in its simulation model. That assumption is wrong.

> For example, the way to read the graph on page 44 of the RIA is that 10 percent of the
black area under the graph is to the right of $1.25 million on the horizontal axis. The total
black area under the graph represents 100 percent of the possible estimates from the
simulation model.

18" An example might help to clarify this point. Consider a baseball player with a batting
average of .250. This is the mean of his historical hitting success. If asked to predict this
player’s future hitting success, we would use this mean, .250, as the best estimator. This
does not mean that we think he will definitely bat .250 in the future, but this is our best
estimate since it is the mean of his past performances. Based on historical data, we may
also estimate that there is a 10 percent chance that this player will get 8 hits out of the
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The best estimate of the costs of the proposed policy is a mean of possible cost
estimates. For an apples-to-apples comparison, the mean benefits estimate should be
compared to this mean cost number. According to the FAA’s own assumptions, the
model’s best estimate of benefits from the proposed policy is $659.4 million ($463.80
million in present value). This is the mean estimate. Higher and lower benefits are
possible than those associated with the mean estimate, but it is the expected value of the
benefits (the mean benefits) that should be compared to the expected value of the costs.
A 7% chance that the mean will be $659.4 million does not support the Proposed Rule
when there is a 93% chance that it will be some other number significantly less.

F. The FAA Improperly Assumes the Proposed Rule Would Eliminate
Accidents Attributable to Lack of Rest Before a Flight

As Dr. Smith found, the FAA also improperly assumes that if the new policy is
adopted the number of airplane accidents attributable to lack of rest before a flight will
drop to zero. The FAA states that “[t]he new requirements of this rulemaking, including
increased training, would prevent these [five] accidents [identified as caused by fatigued
flight crews] from happening in the future.” RIA, at 17. This claim is untrue, because no
rule can guarantee zero fatigue-related accidents. The FAA later admits that “fatigue is
rarely a primary or sole cause of an accident, and therefore this rule, if adopted, is not

likely to prevent all future accidents that include fatigue as a factor.” 1d., at 65.

next 10 times at bat. If this is the case, it would be accurate to say that going forward he
has a 10 percent chance of batting .800, but that does not make .800 the best estimate of
his future batting success. That would still be .250.

41
1743



G. The FAA’s Simulation Model Has Not Been Shown to be Applicable
to Non-Scheduled Carriers

When analyzing the role of duty time limits on flight safety, the FAA uses data
from six carriers, including three large legacy passenger carriers and two large cargo
carriers. RIA, at 18. There is no mention of using data from non-scheduled carriers.
Because of the differences between scheduled and non-scheduled operations, as
described above, the FAA model may have no relevance for predicting the benefits of the
Proposed Rule in non-scheduled operations. Although Dr. Smith explains that, without
examining the FAA’s model in detail, it is not possible to know in what other ways it
does not take into account characteristics that are specific to unscheduled airline
operations, the FAA improperly uses a “one-size-fits-all” model even though all the sizes
are not even known.

As described above, the differences between NACA’s non-scheduled members’
operations and the scheduled operations of large passenger and large cargo carriers likely
cause NACA members to have different cost structures than the legacy passenger carriers
and cargo carriers on which the FAA simulation model was built. It is important to
analyze data for unscheduled flights to determine if such cost differences between them
and legacy passenger/cargo carriers do exist. If the model does not test for these
differences and then takes them into account where appropriate, any conclusions drawn

from the model and applied to the NACA carriers are unsupported.

42
1744



VIIl. The FAA Made Numerous Unsupported Assumptions When Analyzing the
Costs of the Proposed Rule.

Not only did the FAA apparently severely overestimate the benefits and
underestimate the costs of the Proposed Rule, but it made numerous assumptions as to the
costs of the Proposed Rule that have no foundation. Indeed, the FAA’s analysis of the
costs of the Proposed Rule consists of a series of unsupportable, paper-thin assumptions
built on top of each other, none of which can withstand serious scrutiny.

To estimate the costs of Part 121 carriers to comply with the Proposed Rule, the
FAA made numerous assumptions, all without any foundation provided. An outline of
the assumptions made by the FAA in its cost calculations is attached hereto as Appendix
E. Given the sheer volume and egregious nature of the assumptions made by the FAA,
however, some examples bear mentioning.

In calculating crew scheduling costs, the FAA used two months of crew
scheduling data from six carriers, including three large legacy passenger carriers and two
large cargo carriers. See RIA, at 75. Yet, without explanation, the FAA assumed that
data was applicable to all types of carriers, including non-scheduled carriers, and it
calculated costs based solely on that data and its manipulations thereof. In addition, the
FAA divided all Part 121 carriers into seven groups based on their size and operating
characteristics. Each of the size carriers supplying data was assigned to a group, and all
types of carriers were represented except for small passenger, small cargo, and charter
passenger carriers (i.e., non-scheduled carriers). The data supplied represented only 23%
of all Part 121 flightcrew members. Yet, without explanation, non-scheduled carriers
were arbitrarily assigned to the large cargo group on the grounds that their operations

were most similar. RIA, at 80. As explained above, NACA’s non-scheduled member
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carriers are vastly different from large passenger and cargo carriers. In particular, large
cargo carriers FedEx and UPS are at least 40 times larger than NACA'’s non-scheduled
member carriers. There simply is no basis for the FAA’s grouping of non-scheduled
charter carriers with large cargo carriers.

Similarly, in calculating flight operations costs, the FAA considered only large
cargo aircraft (B727"" and B747) and extrapolated the data it had on those aircraft to the
entire industry. See RIA, at 91. In estimating the cost savings from augmented
operations, the FAA even admitted that it “needed to make several assumptions and the
resulting cost estimate is highly uncertain,” id., at 97, including that 12-14 hour flights
(the only ones the FAA considered) reflected all flights, and that labor agreements and
crew scheduling needs would permit carriers to reduce flight crews from four to three.
1d., at 97-101.

As to schedule reliability costs, the FAA assumed carriers would need only 2-3
days to modify their scheduling software to report on scheduling reliability and one day
every two months to prepare and submit the reports that would be required by the
Proposed Rule, and it assumed costs associated with those estimates. RIA, at 104-05.
The FAA failed to acknowledge any differences among carriers in this regard, even
though carriers’ business models, organizational structures, and number of personnel are
very different. The FAA made similar assumptions with regard to the costs of fatigue

training and the installation of rest facilities on aircraft. Id., at 106-18.

7 A B727 is not a large cargo aircraft.
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IX.  The FAA Did Not Adequately Consider the Proposed Rule’s Impact on
NACA'’s Non-Scheduled Member Carriers as Small Businesses Under the
Regulatory Flexibility Act.

The FAA failed to satisfy its obligations under the Regulatory Flexibility Act, 5
U.S.C. 88 601-612, to adequately consider the impact of the Proposed Rule on small
businesses such as NACA’s non-scheduled member carriers. Under the Regulatory
Flexibility Act (“RFA”), as amended by the Small Business Regulatory Enforcement
Fairness Act of 1996 (“SBREFA”), the FAA is required to consider the impact of its
rulemakings on small entities. An analysis under the RFA is required for both an NPRM
and a final rule when the rulemaking could “have a significant impact on a substantial
number of small entities.” See 75 Fed. Reg. at 55881.

In its initial regulatory flexibility determination and analysis in the NPRM, see 75
Fed. Reg. at 55881-82, the FAA merely concluded that the proposed rule would have a
significant impact on a substantial number of small entities — it went no further. The
FAA noted that the financial burden of the Proposed Rule could disproportionately fall
on small businesses, but it failed to provide any estimate of the impact on small
businesses such as NACA'’s non-scheduled member carriers. Instead, the FAA
acknowledged its lack of data and knowledge in this area and requested comments from
small businesses (with supporting data) assessing the financial impact.

A. The Proposed Rule Would Have a Disastrous Effect on NACA’s Non-
Scheduled Member Carriers as Small Businesses.

As to the projected reporting, recordkeeping, and other compliance requirements
of the Proposed Rule, the FAA admitted that the rule “would increase reporting and
recordkeeping” and stated that “[i]n addition to changes in crew schedules, there would

be a minor increase in documenting crew rest.” 75 Fed. Reg. at 55881. Here, as
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explained above, NACA'’s thirteen non-scheduled member carriers estimate that these
administrative costs would add up to $11.45 million in the start-up year alone and $8.243
million in recurring costs each year. These costs would impose a significant burden upon
NACA'’s non-scheduled member carriers to comply with this aspect of the Proposed
Rule.

As to the affordability of the Proposed Rule, the FAA stated that it “expects wide
variability in cost impacts on small entity operators” because “[t]he sample crew
scheduling changes provide only a rough proxy for the impact on pilots’ time and
availability. Current crew schedules vary by operator, labor contract, and size of pilot
pools.” 75 Fed. Reg. at 55881. The FAA acknowledged that “many smaller operators
have maximized their pilot time in the cockpit and may have little flexibility with
potential new flight and duty regulations. Operators needing to hire more pilots would
incur the cost of hiring, wages, overhead, and training. Some captains from smaller
operators could be lured away by other operators, especially the larger operators with
better benefit packages.” But the FAA claimed “[t]hat outcome might be mitigated by
the recent extension of pilots being able to work to age 65 and the inherent flexibility of
the larger carriers.” The FAA requested that smaller operators “provide estimated
impacts of the proposed changes on their existing crew schedules,” noting that it expects
those operators will have to hire more pilots, and that the increase in demand for pilots

may result in raised pilot wages. 75 Fed. Reg. at 55881.'

8 NACA'’s non-scheduled member carriers do not anticipate any noticeable mitigation of
these costs from pilots now being permitted to work until age 65 or from the flexibility of
larger carriers (two potential sources of mitigation cited by the FAA).
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As described above, the Proposed Rule would have a significant financial impact
on NACA’s non-scheduled member carriers’ costs. Those carriers’ forecasts indicate that
the Proposed Rule will add 8.6% in new costs as a percentage of all carriers’ 2009
revenues in the start-up year (2013) and 6.4% in new costs as a percentage of all carriers’
2009 revenues every year thereafter. These projected costs represent a nearly life-
threatening burden on non-scheduled carriers represented by NACA.

As to the disproportionality of the Proposed Rule’s impact on small business
carriers, the FAA admitted that increased rest requirements in the Proposed Rule “could
result in the need to hire more pilots,” which “would be more difficult to accommodate
for operators with small pilot staffs.” The FAA further noted that many small airlines
“may need a fraction of a new pilot’s time to meet requirements. In this case, the airline
would need to hire and train an additional pilot or reduce the number of operations. This
added pilot would account for a larger percentage of the cost of pilots for the small airline
than is likely to be the case for a major airline.” 55 Fed. Reg. at 55881-82. Here, as
described above, the Proposed Rule would result in substantial costs and negative effects
on NACA’s non-scheduled member carriers’ operations. Contrary to the FAA’s
assumption in the NPRM, NACA’s non-scheduled member carriers would need far more
than just one additional pilot or a slight reduction in operations to comply with the
Proposed Rule. NACA'’s non-scheduled member carriers forecast they will need to hire

nearly 1,100 pilots to conduct operations under the proposed Part 117:
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NATIONAL AIR CARRIER ASSOCIATION
Selected Statistics

2009
Revenue No. of No. of
Carrier ($ millions) Aircraft Pilots Employees
%
Base 117 Total Increase

A $158 19 50 36 86 65% 400
B 200 28 578 104 682 20% 1,220
C 500 11 96 29 125 30% 460
F 700 18 266 72 338 27% 1,000
G 340 6 75 12 87 16% 160
I 644 10 98 39 137 40% 410
J 233 3 50 10 60 20% 90
K 80 10 166 50 216 30% 740
L 980 4 40 16 56 40% 300
M 522 15 298 301 599 101% 1,050
N 220 10 80 56 113 70% 500
0] 24 17 348 275 623 79% 540
P 60 21 436 96 532 22% 1,410
TOTAL $4,661 172 2,581 1,096 3,654 42% 8,280

This represents an overall increase of 42% in pilot employment at the thirteen carriers, a

number significantly higher than the 3% increase forecast by the FAA.

As to the Proposed Rule’s effect on small business carriers’ competitiveness, the

FAA admitted that the Proposed Rule’s requirements are “likely to worsen [small]

entities’ relative competitive position,” but stated that it “is unable to provide a measure

of how much.” The FAA noted that some small operators will have little flexibility or

ability to pass on increased costs to customers. But the FAA stated that it is uncertain

about this impact because it lacks relevant data, and it sought comments on this issue. 55
Fed. Reg. at 55882. Here, NACA’s non-scheduled member carriers will face significant
competitive hindrances from the Proposed Rule. Unlike large passenger and cargo

carriers, NACA'’s non-scheduled member carriers have little flexibility to pass on any of
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the increased costs imposed by the Proposed Rule to their customers.”® This is
particularly true for carriers’ operations on behalf of the U.S. military given that, as
explained above, DOD has proposed a reduction in the blended rate for cargo and
passenger operations of up to 10% for Fiscal Year 2011 contracts. Likewise, the
Proposed Rule’s stringent and unrealistic flight duty and rest requirements for non-
scheduled operations will limit NACA’s non-scheduled member carriers’ ability to
continue to fly the same operations on the same schedule and with the same crew
staffing. In particular, NACA’s non-scheduled members carriers will no longer be able
to compete for international commercial charter flights with foreign carriers, which are
not subject to the Proposed Rule and therefore likely will be able to under-price NACA'’s
members for such operations.

As to the possibility that the Proposed Rule could put some small carriers out of
business, the FAA asserted that “[e]ven if there is a disproportionate impact and a loss in
competitive positioning [this] does not mean a firm would have to close because of this
proposed rule.” 55 Fed. Reg. at 55882. On what basis does the FAA reach this
conclusion? As explained above, although the exact economic impact of the Proposed
Rule can not be known until it takes effect, some of NACA'’s non-scheduled member
carriers may not be able to fully absorb the significantly increased costs and burdens from

the Proposed Rule and could go out of business. The FAA failed to consider the

% The disproportionate impact of the Proposed Rule on NACA's non-scheduled member
carriers puts them at risk of losing business to large scheduled carriers bidding for the
same business, because large scheduled carriers can better absorb the increased costs of
the Proposed Rule.
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potentially life-threatening costs the Proposed Rule would impose on NACA'’s non-
scheduled member carriers as small businesses.

B. The FAA Failed to Consider All Reasonable Alternatives to the
Proposed Rule.

The FAA also failed to consider all reasonable alternatives in its initial RFA
analysis, in violation of its obligations under the RFA. The FAA stated that it considered
three alternatives: (1) the Proposed Rule; (2) the Proposed Rule with an extended
compliance time; and (3) the Proposed Rule expanded to include Part 135 operators. 55
Fed. Reg. at 55882. None of these are true alternatives, but, even so, the FAA summarily
rejected the three alternatives to the Proposed Rule, claiming that “there are no
reasonable alternatives to this rulemaking that would lesson the potential impact on a
substantial number of small entities.” Id.

It is a total puzzle that the FAA completely ignored both alternatives proposed by
NACA. NACA initially proposed (as part of the ARC) that the FAA keep Subpart S for
non-scheduled carriers, which, as described above, is a reasonable and realistic
alternative, supported by current science. NACA also proposed a framework for non-
scheduled operations that would accomplish the FAA’s safety objectives without overly
burdening non-scheduled carriers. The FAA never even acknowledged either of these
proposals. NACA has also made a reasonable, realistic proposal herein that is supported
by science and provides an equivalent (or better) level of safety for non-scheduled
operations.

The FAA’s utter failure to identify and consider all reasonable alternatives to the
Proposed Rule stands in stark contrast to the admirable, RFA-compliant initial

determination of the National Highway Transportation Safety Administration
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(“NHTSA”) and the Environmental Protection Agency (“EPA”) in their recent NPRM on
heavy-duty greenhouse gas and fuel efficiency standards for large trucks. See Notice of
Proposed Rulemaking: Greenhouse Gas Emissions Standards and Fuel Efficiency
Standards for Medium- and Heavy-Duty Engines and Vehicles (Oct. 25, 2010). In that
NPRM, the NHTSA and EPA compiled a list of engine, vehicle, and body manufacturers
that would be potentially affected by the proposed rule, and then identified companies
that appeared to be small businesses. Based on that assessment, the NHTSA and EPA
identified several entities and, given the likely significant impact upon those entities,
proposed to exempt them from the standards established under the Proposed Rule.

C. The FAA Should Have Considered All Small Entities, Not Just Part
135 Operators, Together in One Rulemaking Proceeding

The FAA inexplicably failed to consider the alternative of a separate rulemaking
proceeding for all small entities, including non-scheduled carriers. The FAA determined
that Part 135 operators, due to their status as small entities, should not be subject to the
Proposed Rule and, instead, there should be a separate rulemaking to determine
appropriate flight time and duty time regulations for those carriers. The FAA stated in
the NPRM that it “did consider expanding the rule to include part 135 operators. All or
nearly all of these operators are small entities. As the economic impact may be more
severe, the agency wants to study the impact on these operators before proposing a
rulemaking.” 75 Fed. Reg. at 55882. The exact same reasoning applies with equal force
to non-scheduled carriers. The FAA’s has provided no justification (and there is none)
for excluding some, but not all, small entities from the scope of the Proposed Rule and

considering some, but not all, of those entities in a separate rulemaking proceeding.
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CONCLUSION

For the foregoing reasons, it is clear that: (1) the FAA has failed to consider the
unique nature of the operations of non-scheduled carriers; (2) the Proposed Rule will
have a disproportionately large, if not disastrous, effect on NACA'’s non-scheduled
member carriers as small businesses; (3) the costs of the Proposed Rule so far outweigh
its benefits as to non-scheduled carriers that it cannot be adopted as currently drafted; (4)
the FAA’s assertion that carriers will be able to pass on increased costs to their customers
does not apply to most of NACA’s non-scheduled members carriers; and (5) the RTIA
wholly fails to support the cost-benefit analysis required by law. Accordingly, NACA
respectfully requests that the FAA leave the current Subpart S in effect while the FAA
conducts a separate rulemaking on appropriate flightcrew member duty and rest

requirements for non-scheduled operations.

Dated: November 15, 2010 Respectfully submitted,

A Wa. L Ly Bieo L

A. Oakley Brooks

President

National Air Carrier Association
1000 Wilson Boulevard

Suite 1700

Arlington, VA 22209
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FEDERAL AVIATION ADMINISTRATION
FLIGHTCREW MEMBER DUTY AND REST REQUIREMENTS

NACA’S PROPOSAL FOR NON-SCHEDULED CARRIERS

A. Summary of NACA’s Proposal

NACA'’s Proposal has the following critical components:
NACA’s Proposal does not impose asingle set of identical flightcrew duty and rest
requirements on all carriers and addresses, scientifically, the significant differences
between scheduled and non-scheduled carriers.
NACA’s Proposal for unaugmented and augmented non-scheduled operationsis
based on science and provides for the safety of flightcrews and carrier operations
while also retaining the flexibility non-scheduled carriers need to continue to operate
without unreasonable restrictions.
NACA’s Proposal can be applied to all non-scheduled operations by U.S. carriers
worldwide.
For unaugmented operations, NACA’s Proposal sets a 14-hour flight duty period with
the possibility of a 2-hour extension no more than twice in a 168-hour period, and
never on consecutive days, with 16 hours of rest required if the second extension
occurs.
NACA’s Proposal reduces flight duty period limits by two hours, to 12 hours, for any
period that encounters the Window of Circadian Low (“WOCL"). For augmented
operations with a Class 1 rest facility, NACA sets aflight duty period of 18 hoursfor
a 3-pilot crew and 20 hours for a 4-pilot crew, with these maximums reduced by one
hour for a Class 2 rest facility and two hours for a Class 3 rest facility. Becausein-

flight rest is available, and because science demonstrates that in-flight sleep mitigates
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fatigue over significant periods, no reduction of these hoursis necessary when they
encounter the WOCL.

At nearly every turn, NACA'’ s Proposal provides more fatigue mitigation than the
FAA’s Proposed Rule. For example, where the FAA would permit an extension of up
to three hours in an augmented flight duty period, NACA permits only two hours.
Although NACA'’s cumulative flight duty period in a 168-hour period exceeds that
proposed by the FAA, NACA's built-in fatigue mitigation options ensure that pilots
are better-rested throughout the entire flight duty period, and NACA also requires
longer post-flight rest periods than the FAA does.

NACA’s Proposal does not contain flight time limits because these are not necessary
given science-based flight duty period limits and fatigue-mitigating rest.

NACA'’s Proposal may have longer flight duty periods than the FAA’s Proposed
Rule, but NACA’s Proposal also has longer rest periods than the Proposed Rule, thus

providing greatly enhanced fatigue mitigation.

NACA'’s Proposal for Unaugmented Operations

For atwo-pilot crew in un-augmented operations, NACA recommends a 14-hour flight

duty period, as shown in NACA Table B below, where no part of the flight duty period

encounters the Window of Circadian Low (0200 — 0600) (“WOCL") at the pilots' home base (as

assigned by the certificate holder) or at an acclimated location. When the flight duty period

encounters the WOCL, NACA’s Proposal decreases the applicable limit by two hours. When a

pilot is un-acclimated, NACA’s Proposal further decreases the applicable limit by one hour.

When more than four segments are operated during a single flight duty period, NACA’s Proposal

further decreases the applicable limit by one hour for each added mission segment beyond four.
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NACA’s Proposal permits an extension of up to two hours for unforeseen operational
circumstances and up to two extensions in asingle 168-hour look-back period. If the second
extension isrequired in 168 hours, NACA’s Proposal requires 16 hours of rest prior to the pilot’s
next flight duty period.

NACA’s Proposal for acclimated crews sets a minimum rest period of 10 hours from
crew release to show time to assure an 8-hour sleep opportunity. This proposal ensures a sleep
opportunity of 8 hours for each flight duty period, which is scientifically supported as the
average amount of sleep a person needs to avoid sleep deprivation and avoid a cumulative sleep
deficit. See, e.q., Statements of Drs. Belenky & Hursh, Aviation Rulemaking Committee
Meeting (July 21-23, 2009). Thisten-hour rest period is two hours more than currently required
by the FAA, see 14 C.F.R. Part 121, Subpart S, and is equivaent to the amount in the Proposed
Rule. See 75 Fed. Reg. at 55873 (proposing a minimum of 9 hours of pre-flight duty period rest,
beginning only once the flightcrew member reaches a suitable accommodation). NACA’s
Proposal also requires at least one 30-hour rest period in any 168-hour look-back period,
calculated from the time when a crewmember reports for his or her flight duty period.

The table shown here as Table B is intended to replace the FAA’s proposed Table B in

the NPRM. See 75 Fed. Reg. at 55888-89.
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NACA'’s Proposal
TABLE B TO PART 117
FLIGHT DUTY PERIOD: UNAUGMENTED OPERATIONS

Acclimated Segments
Time of Hours Decreased If
start 1-4 5 6 7+ Extensions’ Not Acclimated
0000-0559 12 11 10 9 +2 -1
0600-1159 14 13 12 11 +2 -1
1200-1259 13 12 11 10 +2 -1
1300-2359 12 11 10 9 +2 -1

C. NACA'’s Proposal for Augmented Operations

NACA’s Proposal for augmented operations extends the flight duty period limitsin its
proposal for unaugmented operations by four to six hours, depending on the number of pilots
used and the type of rest facilities available onboard the aircraft. Aswith its proposal for
unaugmented operations, NACA’ s Proposal permits an extension of up to two hours for
unforeseen operational circumstances and no more than two extensionsin a single 168-hour
look-back period. If two extensions are required in two flight duty periods within asingle 168-
hour period, NACA’s Proposal requires 16 hours of rest prior to the pilot’s next flight duty
period. Under this proposal, applicable flight duty period limits are decreased by one hour when
the flightcrew member is unacclimated — a reduction of 30 minutes more than the FAA proposes.
Because in-flight rest is provided through onboard rest facilities, NACA’ s Proposal for
augmented operations does not decrease a flightcrew member’ s flight duty period limits when
the pilot flies during the WOCL.

NACA’s Proposal for acclimated crews sets a minimum rest period of 10 hours from

crew release to show time to assure not less than 8 hours of sleep opportunity. For unacclimated

! Should two extensions be required within one 168-hour period, a 16-hour rest period must be
provided prior to the pilot’s next flight duty period.
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crews, NACA proposes a minimum rest period of 12 hours from crew release to show time
further mitigate fatigue and assure the 8 hours of sleep opportunity. NACA believes that more
rest at unacclimated locations than proposed by the FAA will better mitigate fatigue in non-
scheduled operations, and therefore it proposes a 12-hour minimum for such rest.> As explained
above, these proposed minimum rest periods exceed the FAA’ s current requirements and ensure
a sleep opportunity of more than 8 hours for each flight duty period, the scientifically supported
amount.

The table shown here as Table C isintended to replace the FAA’s proposed Table C in
the NPRM. See 75 Fed. Reg. at 55889.

NACA Proposed

TABLE C TO PART 117
FLIGHT DUTY PERIOD: AUGMENTED OPERATIONS

Acclimated Class1 Class 1 Class 2 Class 2 Class 3° Class 3

Time of Start 3 Pilots 4 pilots 3 Pilots 4 pilots 3 Pilots 4 pilots
0000-2359 18 20 17 19 16 18
Extension +2 +2 +2 +2 +2 +2
Non-Acclimated -1 -1 -1 -1 -1 -1

> NACA does not agree with the FAA that three physiological nights of rest is necessary upon a
flightcrew member’ sreturn to his or her home base because, under NACA'’s Proposal, fatigue
has been mitigated through the crew member’s prior flying experience, which include longer rest
periods at non-acclimated locations. Thus, thereis no need to require a different level of rest
when a crew member returns home.
% Asdiscussed in Appendix B, NACA believesthat Class 3 rest facilities should include
common coach-class seats and non-crew seats on the flight deck of all cargo aircraft. Theflight
duty period limitsin NACA’s Proposed Table C assume that such seats would count as Class 3

rest facilities.

1760




D. NACA'’s Proposal Is More Stringent Than Current Subpart S.

NACA’s Proposal is more stringent than current Subpart S:

N = Not Specified

Note 1: If flight duty periods are extended twice in 168 hours, 16 hours rest required.

Max. Flight hrs/Rest hrs in period shown

121-Sub. S NACA
Pilots 2/3/4 All
30 Days 100/120/N N
90 Days N/300/350 N
12 Months All 1,000 N
Rest-168 hrs 24 30

Flight Duty Period (hrs) Rest Hours Flight Time
121 - Sub. S NACA 121-Sub. S NACA! 121-Sub. S NACA
2 pilots 16 14 Max; 2XFIt; not<8 10 8 Scheduled N
If fly
Only 12 >8in24, 12 if Pre-flight &
Ground
if 16 rest not Stops
WOCL Acclimated Limit
Encounter Flight Time
2 Pilots + 1 N 16 Max; N 10 12 N
Ground
Flt Eng Only 14 if fly>20in48 12 if Stops
if WOCL or >24in72 not Limit
Encounter 18 rest Acclimated Flight Time
3 Pilots 18 18- Class 1 N 10 12 N
Ground
no in-flight | 17 -Class 2 | if fly>20in48 12 if Stops
rest facility | 16-Class3 | or >24in72 not Limit
Required 18 rest Acclimated Flight Time
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E. NACA'’s Proposal Provides a Workable Solution for the Use of Reserve Crews
in Non-Scheduled Operations.

NACA’s Proposal also provides aworkable solution for the use of reserve crewsin non-
scheduled operations. The availability of reserve crewsis one of the most significant problems
in the Proposed Rule for non-scheduled operations. As written, the Proposed Rule will cripple
worldwide non-scheduled air transportation that must, in most cases, be operated with
augmented crews or with only one reserve crew available because there are no crew bases
structured along the flight route. In most cases, areserve crew will have deadheaded to arest
location where atechnical stop is planned for crew changes. If theflight is delayed, the reserve
crew members must be kept in the suitable accommodation until called out.

NACA recommends a basic short-call reserve time limit of 16 hours on/8 hours off
format so that, if the crew member is called out in the first 6 hours, the maximum flight duty
period listed in Table B or C, above, can be operated. When a crew member is called out after
thefirst 6 hours of hisor her reserve duty, then the maximum short call reserve time and
subsequent FDP cannot exceed 16 hours. If any part of short call reserve fell during the crew
member’s WOCL, the full period of the WOCL should be considered rest, and afull flight duty
period should be permitted if the flightcrew member is called within six hours after the
uninterrupted WOCL rest. This schemeis necessary to permit long-haul non-scheduled
operations to continue and can be accommodated within the NACA Proposal as presented.

F. NACA'’s Proposal Is Supported by Science and Provides a Level of Safety That
Is Equivalent to the FAA’s Proposed Rule.

NACA’s Proposal is supported by science and would provide an equivalent or better
level of safety to the Proposed Rule. NACA'’s Proposal addresses al of the sources of fatigue

discussed by the FAA in the NPRM: time of day (WOCL), amount of recent sleep, time awake,
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cumulative sleep debt, and time off task. See 75 Fed. Reg. at 55855. NACA agreeswith thislist
of the sources of fatigue, and NACA'’ s Proposal provides logical, science-supported solutions for
fatigue mitigation. In nearly all cases, NACA'’s Proposal requires longer rest periods than the
FAA’s Proposed Rule and therefore provides an equivalent or better level of safety than the
Proposed Rule.

It is undisputed that sleep is the principal mitigation for fatigue, a fact that was discussed
at length at the ARC’s meetings. As observed by Dr. Belenky, “[e]ight hours of sleep a night
sustains performance indefinitely.” See Appendix F, Bibliography of Scientific Sources, No. 17,
at 255. “[S]cientific research and experimentation has consistently demonstrated that adequate
sleep sustains performance. For most people, 8 hours of sleep in each 24-hour period sustains
performance indefinitely.” 1d., at 26. Moreover, scientific studies have shown that, within
limits, shortened periods of nighttime sleep augmented by additional sleep periods such asin-
flight sleep or split duty rest may be nearly as beneficial as a single consolidated sleep period.
Id., at 260. In addition, as discussed at ARC meetings, recovery sleep does not require additional
sleep equal to one’s cumulative sleep debt. Thus, a person with an eight-hour cumulative sleep
debt does not need eight additional hours of sleep in order to fully recover from fatigue, but sleep
opportunities on recovery days should be extended beyond the usual sleep amount. 1d., at 27.

1. NACA'’s Proposal Addresses All Fatigue Mitigation Issues.

NACA’s Proposal ensures an equivalent level of safety to the Proposed Rule by
mitigating fatigue in severa different ways.

a. NACA'’s Proposal Requires Longer Rest Periods.

First, NACA'’s Proposal requires that flightcrew members have rest periods that are

longer than both the FAA’ s current regulations and the FAA’ s Proposed Rule. Current
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regulations require only 8 hours of rest, and the Proposed Rule would require 9 hours of rest.
NACA’s Proposal goes further: it requires arest period of 10 hours from crew release to show
time to assure not less than 8 hours of sleep opportunity for acclimated crews and 12 hours from
crew release to show time to assure fatigue is further mitigated for unacclimated crews. Thus,
NACA'’s Proposal ensures a sleep opportunity of more than 8 hours for each flight duty period.
NACA believes that additional hours of rest during augmented operations at un-acclimated
locations will further mitigate the effects of any cumulative fatigue and will provide extended
rest opportunities to achieve recovery sleep that may be lost due to non-acclimatization.

NACA'’s Proposal aso decreases applicable flight duty period limits for augmented
operations by one hour when the flightcrew member is unacclimated — which decreases the
applicable limit by 30 minutes more than the FAA’s Proposed Rule. Thisextrarest for
unacclimated crew members further mitigates fatigue from augmented operations and ensures
that crew members are well-rested.

Additionally, NACA'’s Proposal limits flight duty periods to 14 hours unless the flight
duty period encounters the WOCL hours of 0200-0600. If aflight duty period encounters the
WOCL at al, then NACA'’s Proposal requires a2 hour reduction, to a maximum of 12 hours.

NACA’s Proposal includes further fatigue mitigation through cumulative look-back
periods by requiring a 16-hour rest period if a flightcrew member’ s flight duty periods are
extended beyond the maximum limits more than once in a 168-hour period. This look-back
period ensures that flightcrew members have additional opportunities to reduce any cumulative
sleep deficits developed during recent flight duty periods.

NACA’s Proposal also takes an even more conservative approach than the Proposed Rule

for flying more than four segments. Whereas the FAA proposes to reduce each flight duty
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period limit when flying more than four segments by 30 minutes, NACA proposes to reduce each
flight duty period limit flown over four segments by one hour — 30 minutes longer than what the
FAA proposesto require. NACA’s approach reflectsits overall effort to provide more fatigue
mitigation as operations become more difficult.

b. NACA'’s Proposal Mitigates Fatigue in Augmented
Operations Through In-Flight Sleep and Split Duty Rest.

Second, NACA'’s Proposal takes advantage of the benefits of in-flight sleep and split duty
rest for augmented crews to mitigate fatigue. As noted by Dr. Belenky, “[a]ll other factors being
equal, if the total amount of actual deep isthe same, split sleep is as valuable as continuous
sleep.” See Appx. F, No. 17, at 260. Several recent studies have demonstrated that the length of
performance benefits from in-flight sleep and split duty rest islonger than previously expected.
For example, one study showed that sleep lasting 20-30 minutes improved cognitive
performance for aslong as 155 minutes thereafter, and that sleep lasting just 10 minutes
improved cognitive performance for 95 minutes thereafter. 1d., No. 6. An analysis of 12 other
studies confirmed these results, showing that a 15-minute period of sleep led to a 2-hour benefit
thereafter and a 4-hour period of sleep led to as much as a 10-hour benefit. 1d., No. 16.

These sleep studies are important in NACA’s Proposal, particularly asto its proposed rest
periods, split duty, three-person crew cockpit flight duty periods, and fatigue mitigation in
augmented operations. Inthe ARC discussions, Dr. Hursh stated that his models value Sleep in a
bunk at approximately 66-80 percent of normal sleep and sleep in a coach seat at approximately
50 percent of normal sleep. 1d., No. 17, at 260. NACA'’s proposed flight duty period limits grant
approximately those percentages of credit. In addition, as noted above, NACA’s Proposdal
extends rest opportunities for un-acclimated pilots. Thisis doneto alow extratime for sleep

where acclimatization issues may preclude an 8-hour sleep experience. The science on the
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benefit of in-flight sleep also supports NACA'’ s proposed 16-hour required rest period after a
second extended flight duty period within a single 168-hour period. NACA'’s Proposal includes
longer flight duty periods for augmented crews because flightcrew members in augmented crews
can take advantage of in-flight sleep. The goal of NACA'’ s Proposal isto ensure that flightcrew
members have sufficient sleep to mitigate their fatigue.

c. NACA'’s Proposal Accounts for Flying During the WOCL.

Third, NACA’s Proposal accounts for the particular fatigue issues associated with flying
during the WOCL. Asthe FAA explained in the RIA, higher-than-projected accidents rates
occur during the hours between midnight and 0600. To address the higher accident rate at night,
the FAA proposes a complex, CAP-371-like table of maximum flight duty periods based upon
the hour of the day when the first duty hour occurs and the number of flight segments. Thistable
isclearly designed for scheduled service operations, as the overwhelming majority of scheduled
service passengers do not fly between the hours of 2200 and 0600. A NACA search of online
reservations at websites for the five largest U.S. scheduled carriers over numerous domestic city-
pairs confirmed that fact. NACA’s Proposal, on the other hand, accounts for the significant issue
of time-of-day in human performance while still setting forth realistic, workable limits for non-
scheduled operations by making significant reductions in maximum flight duty periods for flying
at night. Asdetailed above, NACA’s Proposal limits flight duty periods to 14 hours unless the
flight duty period encounters the WOCL hours of 0200-0600. If aflight duty period encounters
the WOCL at all, then NACA’s Proposal requires a 2 hour reduction, to a maximum of 12 hours.

NACA'’s proposed reduction in flight duty period limits when flying during the WOCL is
involved reflects the current science on the effect of light and flights during the early-morning

hours. In some flight duty periods that encounter the WOCL, a pilot is reporting for duty during
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daylight hours. NACA’s Proposal therefore recognizes the significant impact that light has on
operational performance and circadian rhythms by decreasing the applicable flight duty period
limit by 2 hours.

d. NACA'’s Proposal Adequately Limits Multiple-Segment Flyving.

Fourth, NACA'’s Proposal follows the FAA’s approach in reducing flight duty period
limits based upon flight segments. Both NACA and the FAA propose core flight duty period
limits for up to four segments. Thisis supported by science: Dr. Hursh observed, during the
ARC’sdiscussions, that “flying four sectors is not much more than flying two sectors, but
additional limits would be needed for flying six or seven sectors.” He therefore recommended
“using ranges for the number of sectors instead of a single column for each sector: 1to 3 or 6 to
9.” Appx. F, No. 17, at 264. Based on this science, the FAA proposed to reduce each flight duty
period limit by 30 minutes when flying more than four segments. NACA takes an even more
conservative approach than the FAA’ s proposal, proposing to reduce each flight duty period limit
by one hour. This greater reduction offsets the longer flight duty period limits for certain duty
periodsin NACA’s Proposal. This reduction reflects NACA's safety-based scientific approach
of introducing more fatigue mitigation options as operations become more difficult, thereby
providing an equivalent or better level of safety.

2. NACA’s Proposal Adequately Addresses Fatigue Issues From Past
Accidents.

NACA’s Proposal also adequately considers accident data to mitigate fatigue as well as,
if not better than, the FAA’s Proposed Rule. To support its flight duty period limits, the FAA
evaluated 43 accidents between 1990 and 2009 for which human fatigue factors were a cause and
determined that nearly all accidents occurred during the first 14 hours of flight duty time. See

RIA, at 18, 21. Asaresult of thisanalysis, the FAA proposed flight duty period limits of 13
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hours for unaugmented operations. Seeid., Table 2, at 23. Similarly, NACA’s Proposal sets
forth a maximum flight duty period of 14 hours, which also falls within the same accident risk
block in Table 1 (13-14 hours) that the FAA used.* Thus, to the extent that this accident risk
data supports the FAA’s proposed flight duty period limits, it equally supports NACA’s
proposed flight duty period limits. No greater risk is assumed at 14 hours of flight duty time.

NACA'’s one additional hour of flight duty timein its proposal is justified based on the
unique nature of non-scheduled operations. Inthe FAA’s analysis, the first hour of flight duty
periods had no accident risk because that time consists of pre-flight activities. 1n non-scheduled
operations, however, pre-flight activities last approximately two hours — one hour longer than
what the FAA assumed — due to the fact that there are no permanent support options for pre-
departure servicing. Asthe FAA recognized, thereis no accident risk during pre-flight activities
because no flying is taking place. For non-scheduled operations, therefore, NACA’s one
additional hour of flight duty timein its proposal is offset by one additional hour of pre-flight
activities that is not considered in the FAA’s Proposed Rule. Thus, NACA'’s proposed flight
duty period limit of 14 hours for unaugmented crews creates no greater accident risk than the
FAA’s 13-hour proposal, and therefore provides an equivalent level of safety as the Proposed
Rule.

NACA'’s proposed flight duty and rest period requirements are further supported by the
accident data analyzed by the FAA. From January 1, 1999 to January 1, 2009, there was only
one fatigue-related accident in non-scheduled operations. FedEx at Tallahassee, Florida (TLH)

in 2002 (NTSB: DCA02MAO054). There were no fatalities and flightcrew members had the

* NACA notes that the real accident risk, as shown in Table 1, is during flying between the
second and eighth hours of flightcrew members’ flight duty periods, not during flying from the
9" hour onward. SeeRIA, Table 1, at 21.
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required pre-flight rest opportunities under the current regulations. In fact, an analysis of the
facts underlying this accident reveals that the pilot at issue reported for duty in a state of fatigue
despite scheduled rest periods equal to or greater than the amount of rest proposed by the FAA or
NACA here. Asthe FAA pointed out in analyzing this accident in the RIA, the pilot’s fatigue
was not related to scheduling issues and would not have been mitigated by the prescriptive flight
duty periodsin the FAA proposal. The pilot’s fatigue also would not have been mitigated by the
NACA proposal. Rather, NACA believes that the issues related to this pilot’s fatigue would be
best mitigated through better fatigue training and pilot discipline under a carrier’ s Fatigue Risk
Management Plan. In particular, through the fatigue survey and analysis required in Fatigue
Risk Management Plans, NACA is confident that pilots will more readily declare their fatigue
status, allowing operations to be changed to better manage fatigue mitigation opportunities. At a
minimum, because there were no fatalities in this accident, no lives would have been saved if the
FAA’s Proposed Rule had applied.

3. There Have Been No Fatigue-Related Accidents From Non-Scheduled
Carriers’ Augmented Operations, and Therefore Subpart S Is Sufficient.

NACA has also analyzed all 43 of the accidents discussed in the RIA. Notably, NACA
was unable to find any accidents reported from augmented operations. Thus, the accident history
analyzed by the FAA proves that the fatigue mitigation opportunities that are already present in
Subpart S for augmented operations are sufficient. Although NACA acknowledges that there
have been accidents in unaugmented operations, NACA is confident that its proposal addresses
all of the scheduled flight duty period and rest period requirements specific to the 43 accidents
discussed inthe RIA. NACA’s Proposal therefore provides an equivalent level of safety to the

FAA’s Proposed Rule.
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In sum, NACA’s Proposal provides significant fatigue mitigation that, in nearly all cases,
is more stringent than the Proposed Rule. These increased rest requirements, together with flight
duty period limits that reflect the unique nature of non-scheduled operations, demonstrate that
NACA'’s Proposal would provide at least an equivalent level of safety to the Proposed Rule.

G. Flight Time Limits Are Not Necessary.

The discussion of flight and duty regulatory change for the past two decades has focused
on the transition from regulations based upon flight time limits to science-based regulations of
flight duty periods. NACA agrees with the concept of science-based, fatigue mitigated, flight
duty periods and the provision of fatigue mitigating rest. Restrictions on flight duty periods,
which include ground time for pre- and post-flight duties and the turn times involved with
multiple mission segments, will concurrently provide reasonable limits to actual flight time. As
noted by Dr. Hursh in the ARC discussions, duty time — not flight time —is what limits pilots
opportunity to sleep. Similarly, Dr. Belenky has noted that “duty time limitations are a stronger
predictor of sleep and rest opportunities than flight time limitations.” Appx. F, No. 17, at 258.
And, notably, relevant international standards do not contain flight time limits, as neither CAP
371 nor EASA Subpart Q contains daily flight limits. Adding another layer of limitations for
flight time will not provide additional safety; such limitswill merely prevent pilots from flying
as much, thereby reducing their proficiency and, as aresult, their safety, aswell astheir

productivity, international competitive posture, and pay.”

> |f the FAA insists upon aflight time limit, NACA proposes that flight time be limited to one
hour less than the applicable flight duty period limit, which will account for some time during a
flight duty period spent by aflightcrew member before or after flying.
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FEDERAL AVIATION ADMINISTRATION
FLIGHTCREW MEMBER DUTY AND REST REQUIREMENTS

NACA’s Comments on NPRM Section 117

NACA’s comments on the FAA’ s proposed new 14 C.F.R. Part 117 are placed within the
context of the proposal below.

PART 117--FLIGHT AND DUTY LIMITATIONS AND REST REQUIREMENTS:
FLIGHTCREW MEMBERS

Sec.

117.1 Applicability.

117.3 Definitions.

117.5 Fitness for duty.

117.7 Fatigue risk management system.

117.9 Schedule reliability.

117.11 Fatigue education and training program.

117.13 Flight time limitation.

117.15 Flight duty period: Un-Augmented operations.

117.17 Flight duty period: Split duty.

117.19 Flight duty period: Augmented flightcrew.

117.21 Reserve status.

117.23 Cumulative duty limitations.

117.25 Rest period.

117.27 Consecutive nighttime operations.

117.29 Deadhead transportation.

117.31 Operations into unsafe areas.

Table A to Part 117--Maximum Flight Time Limits for Un-Augmented
Operations

Table B to Part 117--Flight Duty Period: Un-Augmented Operations
Table C to Part 117--Flight Duty Period: Augmented Operations

Authority: 49 U.S.C. 106(g), 40113, 40119, 44101, 44701-44702,
44705, 44709-44711, 44713, 44716-44717, 44722, 46901, 44903-44904,
44912, 46105,

Sec. 117.1 Applicability.

This part prescribes flight and duty limitations and rest requirements for all flightcrew
members and certificate holders conducting operations under part 121 of this chapter.
This part also appliesto all flightcrew members and part 121 certificate holders when
conducting flights directed by the certificate holder under part 91 of this chapter.

NACA Comment: The FAA’s preamble, Federal Register (FR), vol. 75, No. 177,
p.55857, makesit clear that this part appliesto “all flights conducted by part 121

1
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certificate holders,” and the FAA’s answers to clarifying questions filed in the docket as
Document FAA-2009-1093-0365 highlights this point. However, the docket israrely
availableto pilots and certificate holder personnel, and the language in this section does
not make clear that the reference to Part 91 flightsisto only those flown under the
direction of the Part 121 certificate holder (i.e., ferry flights with no commerce on board,
maintenance proving flights).

NACA Recommendation: Change the second sentence as shown above or in asimilar
manner.

Sec. 117.3 Definitions.

In addition to the definitionsin Sec. 1.1 and 119.3 of this chapter, the following
definitions apply to this part. In the event there is a conflict in definitions, the definitions
in this part control.

Acclimated means a condition in which a crewmember has been in atheater for 72
hours or has been given at least 30 36 consecutive hours free from duty.

NACA Comment: NACA believesit isimportant in regulations controlling both
schedules and operations that the extended rest periods be consistent across domestic and
international operations. NACA'’s Proposal includes other mitigations for non-
acclimation, including significantly reduced flight duty periods (“FDPs’). NACA
recommends that the acclimation time be changed to reflect the FAA’s proposed 168-
hour look-back rest period of 30 hours (see § 117-25.b). Also, asthe FAA noted in the
preamble of the NPRM (75 Fed. Reg. 55861), while scientists consulted by the Aviation
Rulemaking Committee (“ARC”) predicted acclimation at approximately one hour per
day per time zone, experienced pilotsin the session stated it occurred much more rapidly.
The ARC' s discussion therefore focused on arange of 30-36 hours to acclimate. NACA
believes that 30 hoursis appropriate. NACA aso notes that any further time to acclimate
may preclude crewmembers from returning to their home base as crewmembers, which is
especially important in all commercial operations where flight hours are guaranteed.

NACA Recommendation: Make the change to hours as shown and add the recommended
clarification as presented above.

Airport/standby reserve means a defined duty period during which a crewmember is
required by a certificate holder to be at, or in close proximity to, an airport for a possible
assignment, and to show at the departure gate or aircraft within one hour.

NACA Comment: Thisdefinition does not adequately distinguish between
airport/standby reserve and short-call reserve. While NACA does not object to defining
airport/standby reserve in thisrule, it is unnecessary to do so becauseit is an assignment
within a“flight duty period.” In non-scheduled operations, long-call and short-call
reserve are often served “in close proximity to an airport of possible assignment.” Asthe
FAA has defined them herein, long-call reserve is not “duty”; short-call reserveis duty
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(see NACA aobjection below) but is not part of aflight duty period (“FDP”) until the call
out; and airport/standby reserve is part of aFDP. Inlong-call reserve, afull “rest period”
must be given at the time of an assignment involving flight. In short-call reserve, the
crewmember must be at a“ suitable accommodation.” In airport/standby reserve, the
crewmember isin a FDP with known limits and may or may not be at a suitable
accommodation. The rationale for assigning one or the other of these reserves depends
upon how soon after notification the certificate holder expects the crewmember to show
up at the terminal or aircraft. If the FAA intends to keep this term in the regulation,
NACA recommends the FAA expand this definition in terms of the response time, as
shown above, to distinguish it from short-call reserve. NACA does not concur that with
FAA’s answer to clarifying questions in Document FAA-2009-1093-0365 at page 16 that
infersthat short-call reserve could not be served in a suitable accommodation within
“close proximity” to the airport. See NACA comments on “ Short-call reserve,” below.

NACA Recommendation: Rewrite this definition as shown above.

Augmented flightcrew means a flightcrew that has more than the minimum number of
flightcrew members required by the airplane type certificate to operate the aircraft to
allow aflightcrew member to be replaced by another qualified flightcrew member for in-
flight rest.

Calendar day means a 24-hour period from 0000 through 2359.

Certificate holder means a person who holds or isrequired to hold an air carrier
certificate or operating certificate issued under part 119 of this chapter.

Crew pairing means a flight duty period or series of flight duty periods assigned to a
flightcrew member which originate or terminate at the flight crewmember's home base.

Deadhead transportation means transportation of a crewmember as a passenger, by air
or surface transportation, as required by a certificate holder, excluding transportation to
or from a suitable accommodation.

Duty means any task, other than long-call and short-call reserve, that a-crewmember
performs-on-behalf-of is directed by the certificate holder, including but not limited to
airport/standby reserve, flight duty, pre- and post-flight duties, admintstrative-work;
training, deadhead transportation, aircraft positioning on the ground, aircraft loading, and
aircraft servicing.

NACA Comment: To remove any argument about whether activities of a crewmember
are“on behaf of” the certificate holder, NACA recommends the sentence construction
shown in the changes above. If directed by the certificate holder, clearly it isduty. See
comments on short-call reserve below. The changes above also make the inclusion of the
vague term “administrative work” unnecessary. “Administrative work” istoo vague and
inclusive of issues that have nothing to do with direction by the certificate holder or FDP
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fatigue mitigation. With the NACA changes above to indicate that “duty” isatask that is
directed by the certificate holder, the other examples given are illustrative enough.

NACA Recommendation: NACA recommends that the definition be rewritten as shown
above.

Duty period means a period that begins when a certificate holder requires a
crewmember to report for duty and ends when that crew member is free from all duties.

Fatigue means a physiological state of reduced mental or physical performance
capability resulting from lack of sleep or increased physical activity that can reduce a
crewmember's alertness and ability to safely operate an aircraft or perform safety-related
duties.

Fatigue risk management system (FRMS) means a management system for an
operator to use to mitigate the effects of fatigue in its particular operations. It is a data-
driven process and a systematic method used to continuously monitor and manage saf ety
risks associated with fatigue-related error.

Fit for duty means physiologically and mentally prepared and capable of performing
assigned duties in flight with the highest degree of safety.

Flight duty period (FDP) means a period that begins when a flightcrew member is
required to report for duty with the intention of conducting aflight, a series of flights, or
positioning or ferrying flights, and ends when the aircraft is parked after the last flight
and there is no intention for further aircraft movement by the same flightcrew member. A
flight duty period includes, but is not limited to, deadhead transportation before a flight
segment without an intervening required rest period, training conducted in an aircraft,
flight ssmulator or flight training device, and airport/standby reserve whenever these
duties are performed in conjunction with